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Summary 

[1] Samuel Stokes is a registered teacher who at the relevant time in 2019, was  

 teacher at Hornby High School in Christchurch1.   

[2] According to the register, Mr Stokes’ practising certificate will expire on 23 January 2023. 

Mr Stokes currently works at Rolleston College as a social science/commerce teacher. He 

commenced in that role on 29 January 2020. 

[3] The Complaints Assessment Committee (the CAC) charged2 that in November 2019 Mr 

Stokes participated in a podcast where he made inappropriate and/or offensive comments 

including: 

(a) Referring to a former girlfriend in a derogatory way 

(b) Describing a sex act/s he was involved in. 

(c) Referring to taking drugs. 

(d) Referring to arriving at school still slightly high on drugs. 

(e) Naming two school students. 

(f) Reading out two students’ work. 

(g) Allowing one student and/or the student’s work to be the subject of ridicule. 

(h) Referring to a student who he described as having been in an inappropriate 

relationship with a teacher, in a derogatory way. 

[4] The podcast in question was an episode of “Cancelcast”. This episode was available for 

streaming to the public for several weeks before it was taken down. Upon receipt of 

complaints from two members of the public about the content of the podcast, the Principal 

of Hornby High School, Robin Sutton, made a mandatory report about Mr Stokes to the 

Teaching Council.3 

[5] The conduct charged was alleged to amount to serious misconduct pursuant to section 

378 of the Education Act 1989 (the Act), when the alleged acts are considered separately 

 
1 Agreed Summary of Facts (ASF) at [1] and [2].  

2 Notice of Charge dated 9 August 2021. 

3 ASF at [2] and [3]. 
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and cumulatively. Alternatively, it was alleged the conduct amounted to conduct which 

otherwise entitles the Tribunal to exercise its powers pursuant to section 404 of the Act. 

[6] The hearing proceeded on the papers based on an Agreed Summary of Facts4. A copy of 

the transcript of the podcast was attached to the Summary of Facts. The Tribunal was 

informed that Mr Stokes had agreed the transcript was accurate. The audio recording of 

the podcast was also produced to the Tribunal and was listened to by the Tribunal 

members. 

[7] Mr Stokes admitted the conduct and accepted that his behaviour was serious misconduct. 

Despite Mr Stokes’ admissions it was for the Tribunal to reach its own view as to whether 

the conduct, if established, amounted to serious misconduct; and if so, what, if any, penalty 

should be imposed.  

[8] Evidence was received from Mr Stokes that was relevant to penalty. Written submissions 

were received from Counsel for the CAC and from Mr Stokes’ PPTA representative, 

addressing the issues of both liability and penalty. Written submissions were also received 

about suppression orders. 

[9] The Tribunal found the charge established. It had no difficulty concluding that the conduct 

was serious misconduct. The Tribunal went on and made orders of censure, imposed 

conditions on practice, annotation of the register to note the censure, and costs.  

[10] The interim non-publication order that was in effect prior to the hearing, in respect of Mr 

Stokes’ name and identifying particulars, was not made permanent. Mr Stokes did not seek 

a permanent order and the Tribunal was not satisfied that there were any grounds for a 

permanent order. It follows that Mr Stokes’ name may be published in connection with 

these proceedings.  

[11] The Tribunal made permanent orders under section 405(6) of the Act in respect of the 

names and identifying particulars of the students named on the podcast (  and 

), and the complainant and members of the public who are named on the podcast 

( , , , , , , and ). The Tribunal considered 

that the privacy and wellbeing interests of these individuals outweigh the public interest in 

them being identified. It follows that it is proper for there to be permanent orders in respect 

of these persons. The Tribunal decided that the permanent orders should extend to the 

students’ work that was read out, the details of  home life, and which class the 

 
4 Above, fn.1. Signed by the parties’ representatives on 6 October 2021. It is noted it is the Tribunal’s 
expectation that the respondent teacher should sign any agreed statement of facts.  



4 
 

students were in. The order does not extend to the fact that the students were students at 

Hornby High School at the relevant times, as the Tribunal understood from Mr Stokes, was 

the case.  

[12] The Tribunal accepted a submission for the CAC in response to a concern raised by Mr 

Stokes that if he and Hornby High School were named, then the students and women 

mentioned on the podcast will be capable of being identified. That submission was that 

provided the names and any identifying details of these individuals, and parts of the 

evidence before the Tribunal, are subject to non-publication orders, this will be sufficient 

to protect these individuals from being identified. 

[13] In addition, the Tribunal made a permanent order in respect of the use of the letter  

used to describe Mr Stokes’ ex-girlfriend, during the podcast. She is to be described as 

“X” in this decision. 

[14] The Tribunal did not make a permanent non-publication order in respect of the names of 

the other persons who participated in the podcast with Mr Stokes (Conor Fenelon, Sam 

and Shadyn). An order was not sought either by the CAC or Mr Stokes and the Tribunal 

agreed with the CAC that an order would not be desirable as those individuals had agreed 

to their names being used and known to the public by voluntarily participating in the 

podcast. 

[15] The reasons for the Tribunal’s decisions follow. 

Factual Findings 

[16] The Tribunal made the following findings of fact based on the agreed facts5: 

Conduct on podcast 

[17] The creator and host of the podcast, Conor Fenelon, is an amateur comedian who is a 

friend of Mr Stokes. The podcast was for the purpose of discussing current events, life 

events, and telling stories in a comedic light with guests within the host's friendship group. 

 
5 ASF at [6]- [21]. 
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[18] Mr Fenelon approached Mr Stokes to appear on the podcast. Mr Stokes agreed to appear 

on the condition that he would remain completely anonymous (that no names would be 

mentioned during the podcast). Mr Fenelon and Mr Stokes agreed that Mr Stokes would 

be able to review and edit the podcast prior to its release, but Mr Fenelon did not abide by 

that agreement and released the podcast prior to Mr Stokes having an opportunity to 

comment. 

[19] Mr Stokes was a guest speaker on the podcast in November 2019. In the relevant episode 

of the podcast, there were four participants in total including Mr Stokes 

[20] The episode of the podcast was available to stream on several streaming platforms 

including Spotify, Apple Podcasts, Breaker and Radio Public. The podcast episode was 1 

hour, 38 minutes long. During the podcast, the host (Mr Fenelon) stated that the previous 

episode had had 55 listeners. 

[21] It is not known what the listenership of the relevant episode was, nor how many subscribers 

the podcast had at the time the relevant episode was uploaded. This is because the 

episodes of the podcast, including the relevant episode, have since been removed from 

streaming services.  

 
Describing a sex act(s) he was involved in  - referring to taking drugs 

[22] During the podcast, Mr Stokes describes having a "threesome" and taking "Molly" 

(ecstasy/MOMA, a class A drug) with Mr Fenelon. The participants on the podcast used 

the name of the woman involved.  The transcript of the relevant portion of the podcast is: 

Speaker: Me and Sam had a devil’s  three-way one time. 

Speaker: Really? What is a devil1s three-way? Should I know what this is? 

Speaker: It's two guys one girl. 

Speaker: Yeah, do you want to kick the story off? 

 

Samuel Stokes: Yeah, So, oh good, I hope no-one listens to this. 

 

Speaker: Everyone will listen to this. 

 

Samuel Stokes: Yeah. So, there's this  girl, no name, who was pretty- 

Speaker: It's . 
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Samuel Stokes: So, I used to live with this dude, he had a friend, this girl came round 

and she seemed pretty keen. So, I was like, sweet as, all good, let's go" 

Samuel Stokes: Yeah, we went to town and then she seemed keen on you as well 

Conor [Fenelon]. 

Samuel Stokes: I actually can't remember how it came about but essentially, we were 
at the bar and then …, Conor probably definitely came up with it and I was like "let's 
just go back to yours and let's just have a three-way'', 

Speaker: … Oh, I need to preface this, we were doing a tonne of Molly, We were 

doing so much. 

Samuel Stokes: Dude, you just came bag after bag after bag. 

Speaker: We snorted some off her tits, remember? 

Samuel Stokes: Yeah, off her arse as well. 

Speaker: I was fucked up and I was like I'm not going to be able to get hard. 

Samuel Stokes: I find it goes one of two ways; it’s either nothing at all or like…. Fucken like 300% it 

hurts 

Samuel Stokes: And you guys kind of that's it now, you guys went to sleep, and I was 
still panging off my head on Molly, so I went downstairs, played Forcer. 

[23] Shortly after, Mr Stokes describes another occasion on which he participated in a

"threesome". The transcript of the podcast includes the following exchange:

Samuel Stokes: I might get into part 2 then of doctor... 

Samuel Stokes: Yeah1   Conor out of this one. 

Samuel Stokes: Same girl. We all went to town. 

Samuel Stokes: ... wanted to have a three-some with her and me because he 
knew I'd done it before. 

Samuel Stokes: Yeah I had to hold his cock when he - and I was kind of just. Mm, 
trying to distance myself from her a wee bit. So, he recruits in to help him. So they're 
both, they go off. 

Samuel Stokes: ... They were going off home. We came back later. They're all still 
there in the front room and so whoever told that, fine, fuck it, let's go right now. 

Speaker: Oh, you initiated it? 
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Samuel Stokes: Yeah, they were all sitting around just talking shit and I was like, 

what are you doing?  So, I went in1  I started it off. 

Samuel Stokes: I walk into  room, pull the pants down. Without being 
cocky,  would say pretty much the same thing. 

Samuel Stokes: So, we start, and then  and I are both... 

Speaker: Sucking each other’s cocks. 

Samuel Stokes: Yeah, but she's just sitting on the end reading a book. 

Speaker: Full homo but what's  cock like? 

Samuel Stokes: You know what, I didn't look at it too much but it seemed like 
pretty 

good. Yeah, like, nothing to be embarrassed about, a good solid size. 

Samuel Stokes: So,  and I are fucking this chick and and  are just 
standing there. One of them is playing music,  is looking that way... Yeah, they're 
in the room watching, yeah. 

Speaker: Did she know that they were there? 

Samuel Stokes: Yeah, shit yeah ... this was her idea mostly. 

Samuel Stokes: ... so she's like, she got and I and then she was like "Come 

on guys, there's room for more". 

Samuel Stokes: Yeah at this point I was kind of l ke, oh man1   okay, I'm kind of, oh, this is a 
bit much for me, I'm out. 

Samuel Stokes: I was also kind of getting a bit soft, so I was kind of like, no, I'm going 
to tap out now with my integrity intact, I'll let you guys go. I went out, put some clothes on 
and I was playing  Fifa. 

Samuel Stokes: So, from what I hear,  and , I think- no,  and  
are DPing this girl. 

Samuel Stokes: Going hard.  comes, so he's like, shit, I'm out. 

Samuel Stokes: I think from memory comes in her arse and then it's like, "All 
right, I'm out'' but  they're in his room, so they're fucking in my room.  I'm  in  the 
lounge, I turn around, I see , this girl and all go up the stairs obviously naked. 
So, they run up to  room … 

Samuel Stokes: So,  doesn't like the arse... 

Samuel Stokes: So, he's getting his dick sucked and then he decides to put it in her 

arse. 

 
Samuel Stokes: Exactly, he forgot, he forgot. And then he pulls it out and he's got 
shit on his dick and then  is just like (makes sniffing sound) 'What's that smell? 
Oh, what are you doing?"' 

Samuel Stokes: .. is still  fucking  her  and    is  walking  around  the  room 
spraying air freshener, like a way to make her feel - and then so  comes- 

Speaker: In her face or something - 
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Samuel Stokes: So, poor  takes her into the shower, he rinses off her face, he cleans 
it all off, cleans himself off, and then fucks her in the shower 

Samuel Stokes: Yeah, well done to . 

 

Referring to arriving at School still slightly high on drugs 

[24] Later in the podcast, Mr Stokes refers to the Teaching Council and to arriving at work still 

slightly high on drugs. The transcript of this portion of the conversation reads: 

Speaker: ... so Sam is a teacher, a high school teacher. I guess we won't disclose 

where exactly. 

 
Samuel Stokes: Yeah, please don't. And Teaching Council, if you're listening to this, 

please don't revoke my licence. 

Speaker: Can they? What is the law behind that? 

Samuel Stokes: I don't know about something like this. If you fuck a kid - 

Speaker: Which is like, that's so hard. 

Speaker: Well, that's the thing. I think that people forget because they're so fucken 
self-absorbed that we have like a spectrum of emotions and a spectrum of 
characteristics that it’s  like, yeah, you can be professional and manneristic but we 
still have like this wild side. It's like when you turn up hungover to work and you have 
to be like, "hello Sir", like this, this, that, and it's like I literally gang banged a woman 
last night. 

Samuel Stokes: I have literally turned up to work, probably my first year of teaching, 
turned up to work on the Monday still a little bit happy paki from some - like, oh yeah, 
"Hey guys, how are you doing." 

 

Referring to a student who he described as having been in an inappropriate relationship with a 

teacher in a derogatory way 

[25] Directly after discussing arriving at work slightly high on drugs, Mr Stokes discusses a 

former colleague's inappropriate relationship with a student, in a derogatory way. 

[26] The transcript of this includes the following exchange: 

Samuel Stokes: So, this last school I was at, a teacher left all of a sudden. 

Samuel Stokes: All right. So, a teacher leaves three weeks into the term, I was like what 
the fuck has happened, we don't know. It turns out he had been having a full on 
relationship with this girl, grooming her since she was 12. 

Samuel Stokes: Fucked her when she was - had been fucking her since she was 15, 
full BDSM. 

Samuel Stokes: She called him master, he called her pet, everything. Had sex on 
school. 
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Samuel Stokes: ... I don't know all of it but obviously, he got done. He fucked her 
three months off 15. Now, I don't mean to be that guy but if you're going to fuck a 
kid, wait until they 1re 16 at least and then you won1t go to jail, you1II just lose your 
teaching licence. 

Samuel Stokes: But it turns out  he got done for the same thing in Canada where he was 
from. 

Samuel Stokes: I've heard a lot about that whole idea as well but I think that's a turn 
on to like pedophiles and stuff. 

Samuel Stokes: So, that  guy  is  in jail. 

Speaker: Is he? Was she hot? 

Samuel Stokes: Honestly, no, no. 

Speaker: So it wasn't worth it? 

Samuel Stokes: No, she looked a little bit like a dyke, sorry to say that. 

 
Speaker: Wow, damn. She looked like a hells bells? 

 
Samuel Stokes: I can't believe I'm going to say this but if I was going to sleep with a 
student, it wouldn't have been her. 

 

Reading out two students' work -  naming two school students- allowing one student's work to be 

the subject of ridicule 

[27] In one part of the podcast, Mr Stokes reads out the work of two of his students and names 

them. Further, he allows one student's work to be the subject of ridicule. 

[28] The relevant part of the transcript is: 

Speaker: Oh God. Do you want to read out those tests? 

Samuel Stokes: Oh yeah, all right. 

Speaker: This is pretty funny. 

Samuel Stokes: I've got some tests here. 

Speaker: So, you were saying before, sorry to derive from what your bit is but like 
you basically took the smartest kid and the dumbest kid from school? 

Samuel Stokes: Yeah, I took the smart because that's not funny, that's just smart. 

Speaker: But it's funny to say in comparison, you should read that one out? 

Samuel Stokes: The whole fucken thing? 
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Samuel Stokes: So, same question, this is his answer,  
 He sounds like a fucken song. 

Speaker: What's his name, the dumb kid? We've already said . 

Samuel Stokes: Can we boop it? 

Speaker: Yeah. 

Samuel Stokes:  

Speaker: Then what's the point of saying it? 

Speaker: True. 

Samuel Stokes: Okay, well, just boop that part. 

 

Allowing one student to be the subject of ridicule  

[29] Mr Stokes goes on to speak disparagingly about one of his students, . The relevant 

portion of the transcript is: 

Speaker: So, is  good at other 
stuff? 

Samuel Stokes: No. 

Speaker: Damn. 

Samuel Stokes: He's not good at PE. At least the guy who didn't know the months in 
the year, you put him in front of a piano and he's fucking incredible. 

Samuel Stokes: ...  

 Samuel Stokes:  

 

 

Referring to a former girlfriend in a derogatory way 

[30] Mr Stokes also refers to a former girlfriend of his, in a derogatory way. The relevant portion 

of the transcript reads: 

Samuel Stokes: On that point of you fucken being upset that they were just for you, 

my ex-girlfriend - 

         … 

Samuel Stokes: I don1t want anyone to name her. You might want to name her, I 

don't really care. 

Speaker: No, that's cool. 
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Speaker: l’m assuming it starts with [X]? 

Samuel Stokes: Yeah. She sent me a couple of nudes. 

         … 
 

Samuel Stokes: And then I found out that she sent nudes to the other dudes whilst 

we were together. 

Speaker: Is that why you broke up? 

Samuel Stokes: Oh, we broke up because I think she's bipolar, she's crazy, like in a 
non-awful way  

  Samuel Stokes: Yeah, she was cheating on me and then I'd had enough and - 

         … 
Samuel Stokes: I mean, to be fair, when she'd break up with me every like other weekend 
and l 1d fuck other girls in that time 

… 

 

Referring to taking drugs 

[31] In the podcast, Mr Stokes refers to being stoned at university. The relevant part of the 

transcript records: 

Samuel Stokes: I remember skating through uni and just eating shit, I was stoned, 
and like one person was, oh, are you okay?" And you look around and you know half 
those cunts are going to say shit, oh fuck, I have to change universities now. 

 

Complaint to the school and to Police 

[32] As above, the School was notified of Mr Stokes’ conduct after receiving complaints. The 

complaints were from two members of the public who had been discussed on the podcast. 

[33] A complaint was also made to the Police. The Police did not consider that any criminal 

offending had occurred and took no further action.6 

Mr Stokes’ explanations 

[34] It was an agreed fact that in a response to the mandatory report made by the Principal of 

Hornby High School to the Teaching Council, Mr Stokes stated that:  

(a) He agreed to participate in the podcast, on the understanding that the podcast 

would be edited and censored in consultation with him and that he wanted full 

anonymity. However, the editing of the podcast did not happen as agreed. Mr 

 
6 ASF at [23]. 



 

13 
 

Stokes accepted he was naive in waiting to be invited to be involved in editing 

the podcast. 

(b) He was naive in agreeing to the podcast at all and accepts that much of the 

content and discussion was not appropriate. Mr Stokes accepts he showed a 

lack of professional judgement. 

(c) It was unprofessional to provide the recount of the students' test results and he 

deeply regrets using the students' names and speaking of a student's work in a 

derisory manner. 

(d) All comments made about drug use were completely fabricated stories, made up 

for the purpose of comedic dialogue. Mr Stokes states he has never engaged in 

recreational drug use and that he rarely even drinks alcohol. 

(e) He made a colossal mistake in participating in the podcast. That regardless of 

his misguided belief of anonymity, he was wrong to even consider recording. He 

understands his duty of care to students, and he has betrayed their trust. 

(f) Having to listen again to what he has said on the podcast and the way he has 

spoken is embarrassing and he is ashamed. 

(g) He has breached the boundaries of what should and should not be made public 

knowledge, and let everyone down, especially the students. 

(h) He places huge emphasis on lifelong learning, and he has learned from this 

event. He wishes to learn from these actions and to continue teaching. 

[35] It was also an agreed fact that Mr Stokes told the CAC, at a meeting he attended with the 

Committee: 

(a) The purpose of the podcast was "comedic" and there was some "peer pressure" 

to do it. 

(b) He agreed to do the podcast on the conditions that he would be anonymous, 

names and places would be censored, and he would have full editing rights. 

However, he was not given the opportunity to edit the podcast before it was 

uploaded as had been agreed. 

(c) He believed that had he been given the opportunity to edit the podcast, he is 

confident that he would not have agreed to the podcast being released at all. 

(d) He requested that the podcast be removed as soon as he became aware of its 

publication. 

(e) He has matured a lot since taking part in the podcast. 
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(f) He has wanted to teach since he was 16 years old and having good relationships 

with his students was very important to him. 

(g) Not a day goes by that he does not regret his involvement in the podcast, and 

how he talked about learners. His actions "completely contradicted" his own 

values. He agreed it is not acceptable to denigrate a student. 

(h) During the recording of the podcast, he got carried away. At that time, he thought 

it was inappropriate, that the whole thing needed to be edited but that he was "in 

too deep". He emphasised that he understood he would have an opportunity to 

edit the podcast. 

(i) He expressed his extreme remorse. 

 

Legal Principles - Liability  

[36] It was for the CAC to prove the charge, on the balance of probabilities. 

[37] “Serious misconduct” is defined in section 378 of the Act as follows: 

               Serious misconduct means conduct by a teacher – 

(a) That- 

(i) Adversely affects, or is likely to adversely affect, the wellbeing or learning of one 

or more students; or 

(ii) Reflects adversely on the teacher’s fitness to be a teacher; or 

(iii) May bring the teaching profession into disrepute; and 

(b) That is of a character or severity that meets the Teaching Council’s criteria for reporting 

serious misconduct. 

[38] This test for serious misconduct is conjunctive7. That is, as well as being conduct that has 

one or more of the adverse professional effects or consequences described in subsection 

(a)(i)-(iii) the conduct must also be of a character or severity that meets the Teaching 

Council’s criteria for reporting serious misconduct. Those criteria are set out in Part 3, Rule 

9 of the Teaching Council Rules 2016 (the Rules).  

[39] Rule 9 states that a teacher’s employer must immediately report to the Council in 

accordance with section 394 of the Act if the employer has reason to believe the teacher 

has committed a “serious breach of the Code of Professional Responsibility”. 

 
7 Teacher Y v Education Council of Aotearoa New Zealand [2018] NZDC 3141, 27 February 2018, at [64].  
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[40] The Code of Professional Responsibility (the Code) documents the minimum standards 

for ethical and professional behaviour that are expected of every registered teacher. As 

such the Code sets out the commitments that teachers make to the profession, learners, 

families and whānau, and to society.  

[41] Rule 9(1)(a) through (k) is a non-exhaustive list of conduct which may constitute a serious 

breach of the Code and therefore, which must be reported by the teacher’s employer. 

[42] Whether or not there has been serious misconduct and the severity of any such 

misconduct is assessed by objective standards. 

[43] The CAC submitted that the Respondent’s conduct engaged all three limbs of part (a) of 

the definition of serious misconduct in section 378. It was submitted further that the conduct 

engaged part (b) of the definition as it was a serious breach of the Code as demonstrated 

by the example given in Rule 9 (1)(k) of the Rules (an act or omission that brings, or is 

likely to bring, the teaching profession into disrepute). As such, the CAC submitted that the 

test for serious misconduct was met. 

[44] When determining whether established conduct is likely to have had an adverse effect on 

a student for the purposes of (a)(i) of the definition, the Tribunal is not required to be 

satisfied that there has been an actual adverse impact on a student’s or students’ wellbeing 

or learning. While there may be no direct evidence of adverse consequences for a student, 

the Tribunal is entitled to proceed on the basis that such consequences are a logical 

outcome or likely occurred because of the teacher’s conduct.  

[45] Previous Tribunal decisions demonstrate that the term “fitness to practise” in (a)(ii) the 

definition of serious misconduct extends beyond competence issues and includes conduct 

that, when considered objectively, will have a negative impact on the trust and confidence 

which the public is entitled to have in the teacher and the teaching profession as a whole, 

including conduct which falls below the standards legitimately expected of a member of 

the profession, whether of a teaching character or not.8   

[46] When considering whether particular conduct may bring the teaching profession into 

disrepute (for the purposes of (a)(iii); and “brings or is likely to bring, the teaching 

profession into disrepute for the purposes of Rule 9(1)(k)) the question to be asked is 

whether reasonable members of the public, informed and with the knowledge of all the 

factual circumstances, could reasonably conclude that the reputation and good-standing 

 

8 This is the approach taken to “fitness to practise” for the purposes of the Health Practitioners Competence 
Assurance Act 2003, and the approach which has been taken by this Tribunal in previous decisions. 
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of the teaching profession was lowered by the behaviour of the teacher concerned.9 This 

objective test is applied regularly by the Tribunal.  

[47] It is well established that a teacher’s actions in his or her personal life may reflect adversely 

on the teacher’s fitness to be a teacher and bring the profession into disrepute10. The 

principal question is not whether the incident occurred in a teacher’s private or professional 

capacity, but rather, whether the teacher’s actions, wherever and whenever they took 

place, reflect adversely on his or her fitness to be a teacher and/or bring the teaching 

profession into disrepute. 

[48] Subjective matters personal to the respondent teacher are not to be considered in any 

significant way when objectively assessing whether there has been serious misconduct11. 

Personal factors may be given full consideration at the penalty stage if a charge is found 

to have been established. The Tribunal considered matters that Mr Stokes raised by way 

of explanation for his conduct, in that way.  

Relevant professional standards  

[49] The Code makes it clear that teachers are expected to behave in ways that promote a 

culture of trust, respect, and confidence in them as a teacher and in the profession. Clause 

1.3 of the Code addresses a teacher’s commitment to the teaching profession and relates 

to “maintaining public trust and confidence in the teaching profession by demonstrating a 

high standard of professional behaviour and integrity”. 

[50] By acting with integrity and professionalism, teachers and the teaching profession maintain 

the trust and confidence that learners, families and whānau, and the wider community 

place in teachers to guide their children and young people on their learning journey and to 

keep them safe12.  

[51] The Examples in Practice guidance to Clause 1.3 of the Code provides as an example of 

a breach of the Code: “..creating…inappropriate digital information” that could be shared 

easily with others”.13 Behaving in a way that damages the trust or confidence of learners 

 
9 Being the standard stated by the High Court (Gendall J) in Collie v Nursing Council of New Zealand [2001] 
NZAR 74 at [28] in relation to the test of “likely to bring discredit to the [nursing] profession”, adopted by the 
Tribunal in previous decisions including CAC v Webster NZTDT 2016-57, 6 April 2017 at [46] and CAC v 
Harrington NZTDT 2016/63, 6 April 2017 at [17]. 

10 For example, see NZTDT 2009/05 11 May 2009. 

11 See Martin v Director of Proceedings [2010] NZAR 333 and Cole v Professional Conduct Committee of 
the Nursing Council of New Zealand [2017] NZHC 1178, at [126]-[130] applied in previous decisions of this 
Tribunal. 

12 Clause 1.3 Code of Professional Responsibility. 

13 At page 7.  
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in the teacher, or in the profession as a whole, is also cited as an example of conduct that 

will be contrary to Clause 1.3.14 That may include conduct outside of work that interferes 

with their performance as a teacher, that affects the trust and confidence that others have 

in them as a teacher, or that reflects badly on the integrity or standing of the teaching 

profession. 

[52] Disclosing a learner’s personal or confidential information beyond those who have a 

legitimate need to know is provided as an example of conduct that does not promote 

learners’ wellbeing and may cause harm, contrary to Clause 2.1 (working in the best 

interests of learners by promoting the wellbeing of learners and protecting them from 

harm). 

Findings on the Charge 

[53] The Tribunal considered the established facts and the submissions for the parties, 

carefully.  

[54] The Tribunal was satisfied the evidence established in November 2019, Mr Stokes did 

participate in a podcast where he made inappropriate and offensive comments: 

(a) He referred to a former girlfriend in a derogatory way. 

(b) He described sex acts he was represented he was involved in. 

(c) He referred to taking drugs. 

(d) He referred to arriving at school still slightly high on drugs. 

(e) He named two school students. 

(f) He read out two students’ work. 

(g) He allowed one student and the student’s work to be the subject of ridicule: and 

(h) He referred to a student who he described as having been in an inappropriate 

relationship with a teacher in a derogatory way. 

[55] For the reasons given below, the Tribunal had no difficulty concluding that the conduct was 

serious misconduct, when the above acts are considered separately and together.   

Limb (a)(i) 

[56] It was submitted for Mr Stokes that there was insufficient evidence to support the CAC’s 

submission that Mr Stokes’ conduct adversely affected, or was likely to adversely affect, 

the wellbeing of the students involved for the purposes of limb (a)(i) of the definition of 

 
14 At page 7. 
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serious misconduct. The Tribunal did not agree. As above, there does not have to be 

evidence of actual adverse effects on a student’s wellbeing to meet this requirement.  

[57] The Tribunal accepted Counsel for the CAC’s submission that Mr Stokes’ conduct, when 

discussing his students’ work, was likely to adversely affect the wellbeing of those 

students, were they to become aware of the conduct.  Any student whose work is subject 

to ridicule in public would likely be adversely affected by this conduct. In particular, the 

student who was subject to ridicule and comment from the podcast participants about his 

work and his home life. Disparaging comments of the nature that were made on the 

podcast would likely have lasting effects on the wellbeing of the student were the student 

to be aware of them.  

[58] The Tribunal noted that it was Mr Stokes who brought along work for discussion on the 

podcast and he brought up the student’s personal domestic circumstances without 

prompting by the other participants in the podcast. Having reviewed the transcript and 

listened to the audio-recording of the podcast, the Tribunal considered that responsibility 

for this section of the podcast can be attributed solely to Mr Stokes. 

[59] The Tribunal was of the view that considered objectively, in respect of the student whom 

Mr Stokes disparagingly described as having been in a relationship with another teacher, 

this conversation would likely adversely affect the wellbeing of that student were she aware 

of the comments on the podcast.  

[60] The Tribunal accepted the submission for the CAC that more broadly, when the conduct 

is considered as a whole, it was likely to have adversely affected the wellbeing of Mr 

Stokes’ students. Students are entitled to expect a higher standard of conduct from their 

teachers, from the behaviour Mr Stokes displayed here. By engaging in the conduct that 

he engaged in Mr Stokes risked adversely impacting his professional relationships with his 

students and he risked damaging the trust those (and other) students had in Mr Stokes as 

a teacher.  

[61] For those reasons, the Tribunal was satisfied limb (a)(i) of the definition of serious 

misconduct was met. Mr Stokes’ conduct adversely affected or was likely to affect the 

wellbeing of the students involved, in the Tribunal’s view. 

Limb (a)(ii) 

[62] Mr Stokes accepted that his conduct reflects adversely on his fitness to be a teacher. 

[63] The Tribunal accepted the submission for the CAC that Mr Stokes’ actions were a clear 

breach of the Code, and therefore were contrary to his professional obligations as a 

teacher. Mr Stokes agreed that his conduct breached the Code and that he did not maintain 

a high level of professional behaviour and integrity. In the Tribunal’s opinion, Mr Stokes 

did not use digital technology appropriately or responsibly and his actions risked adversely 
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impacting the wellbeing of students, particularly those referred to in the podcast. Mr Stokes 

failed to protect students from harm and did not demonstrate a high standard of 

professional behaviour that is expected of him as a registered teacher.  

[64] The basis for Mr Stokes’ participation in the podcast was his profession and his role as a 

teacher was the subject of a significant amount of discussion on the podcast. The Tribunal 

agreed with the submission made for the CAC that by his conduct Mr Stokes displayed a 

serious lack of judgement when he agreed to participate in the podcast. As is apparent 

from the transcript, the subject of discussion on the podcast was often vulgar, crass, crude 

and extremely unprofessional.  

[65] The Tribunal was satisfied that Mr Stokes understood at the time that his conduct was 

unacceptable given his role as a teacher. Mr Stokes’ comment on the podcast “Teaching 

Council, if you’re listening to this, please don’t cancel my licence” demonstrates a level of 

recognition by Mr Stokes that his behaviour was unacceptable. That he continued to 

participate troubled the Tribunal. It reflects extremely poorly on Mr Stokes’ professional 

judgement and his fitness to be a teacher, in the Tribunal’s view.  

[66] For those reasons, the Tribunal was satisfied that limb (a)(ii) of the definition of serious 

misconduct was also met.  

Limb (a)(iii) 

[67] Mr Stokes accepted that his inappropriate participation and comments on the podcast was 

behaviour that would bring the teaching profession into disrepute, 

[68] In the Tribunal’s opinion, any reasonable member of the public, informed of the facts and 

circumstances, would reasonably conclude that the reputation and good standing of the 

teaching profession is lowered when a teacher engages in conduct of the nature Mr Stokes 

engaged in. Mr Stokes’ participation in the crude discussions he had on the podcast, and 

the way he spoke about students and other members of the public during the podcast 

inevitably brings discredit to the profession. It would cause members of the public to doubt 

whether or to what extent the teaching profession was observing its obligations.  

[69] For those reasons, the Tribunal concluded that Mr Stokes’ conduct may bring (and indeed, 

has brought) the teaching profession into disrepute. Limb (a)(iii) is also met.  

[70] In summary, the Tribunal concluded that Mr Stokes’ conduct has or has had all three of 

the adverse professional effects or consequences described in part (a) of the definition of 

serious misconduct in section 378 of the Act. 

Serious misconduct – limb (b) 

[71] Although Mr Stokes accepted that his inappropriate participation and comments on the 

podcast was behaviour that would bring the teaching profession into disrepute, his 
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representative noted that Mr Stokes did not endorse the publication of the content and was 

not aware that the unedited content had aired. Further, that Mr Stokes, upon becoming 

aware of the publication of the recording acted promptly to have the podcast removed to 

mitigate the harm.15 Those matters were not relevant to the objective assessment the 

Tribunal was required to make of the conduct itself, however they are matters that were 

relevant to penalty, as discussed below. 

[72] The behaviour of Mr Stokes during the podcast was behaviour that reasonable members 

of the public would not consider to be appropriate for a teacher, in the Tribunal’s view. The 

fact that two members of the public complained to Mr Stokes’ school about the contents of 

the podcast demonstrates that.  

[73] For the reasons already given, the Tribunal concluded that Mr Stokes’ conduct involved a 

serious breach of the Code of Professional Responsibility as demonstrated by the example 

described in Rule 9(1)(k) of the Teaching Council Rules 2016. It involved acts that bring or 

are likely to bring the teaching profession into disrepute. Therefore, it follows that Mr 

Stokes’ conduct was of a character and severity that met the reporting criteria specified in 

Rule 9. On that basis the Tribunal was satisfied the second limb of the test for whether 

there has been serious misconduct, was met.  

Finding – serious misconduct 

[74] It was for those reasons the Tribunal was satisfied the Charge of serious misconduct was 

established. There can be no doubt that Mr Stokes’ conduct amounted to a serious 

departure from the relevant professional standards that apply to every member of the 

teaching profession.  

Penalty 

[75] Having made an adverse finding of serious misconduct, the Tribunal was entitled to 

exercise its powers under section 404 of the Act. The Tribunal could do one or more of the 

things set out in section 404(1).  

[76] It is well established that the primary purposes of the imposition of disciplinary penalties 

under the Act are to maintain professional standards (through general and/or specific 

deterrence), to maintain the public’s confidence in the teaching profession, and to protect 

the public through the provision of a safe learning environment for students16.  

[77] Rehabilitation of the teacher is often an important purpose.17 

 
15 Statement of Conor Fenelon at para. 3, Affidavit of Samuel Stokes, Appendix A at Tab 1 Hearing Bundle. 

16  As discussed in CAC v McMillan NZTDT 2016/52 at [23]. 

17 CAC v Teacher NZTDT 2016/55 at [30]. 
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[78] In previous decisions the Tribunal has accepted as the appropriate sentencing principles 

those identified by Collins J in Roberts v Professional Conduct Committee of the Nursing 

Council18. His Honour identified eight factors as relevant whenever an appropriate penalty 

is being determined in professional disciplinary proceedings. In short, the Tribunal must 

arrive at an outcome that is fair, reasonable, and proportionate in the circumstances. It 

must identify the least restrictive penalty that can reasonably be imposed which meets the 

seriousness of the case and discharges the Tribunal’s obligations to the public and the 

teaching profession. 

Penalties imposed in comparable cases 

[79] It is necessary to ensure that the penalty imposed for the serious misconduct that has 

occurred in this case, is consistent with the penalties imposed in comparable previous 

cases. As was said by Randerson J in Patel v Dentists Disciplinary Tribunal19 “while 

absolute consistency is something of a pipe dream, and cases are necessarily fact 

dependent, some regard must be had to maintaining reasonable consistency with other 

cases. That is necessary to maintain the credibility of the Tribunal as well as the confidence 

of the profession and the public at large”. 

[80] The Tribunal sought guidance from three comparable cases relied on by the CAC and 

used those cases to benchmark the relative seriousness of Mr Stokes’ conduct. 

[81] In Whitwell20 at a time after her employment at a primary school had ended, the teacher 

uploaded nude photos to the Australian Penthouse website, accompanied by a quote that 

she was a schoolteacher from New Zealand. The upload generated significant media 

interest, including that the teacher participated in an interview on 60 Minutes which was 

seen by members of the school community. Subsequently, the teacher participated in a 

nude photo shoot with Penthouse. The photo shoot included photographs of the teacher 

seated at or on a school desk and was featured on the cover of a magazine accompanied 

by the headline “Hot for teacher”.   The accompanying text included the statement, “I’m 

submissive in the bedroom because during the day I have to be in control in the classroom”. 

The photographs clearly referenced Ms Whitwell’s role as a teacher. 

[82] Satisfied that the conduct was serious misconduct in that it reflected adversely on Ms 

Whitwell’s fitness to be a teacher21 and that the link between her conduct and her role as 

 
18 [2012] NZHC 3354 at [44]-[51].  

19 (High Court, Auckland, AP77/02, 8 October 2002), at [31]. 

20 NZTDT 2011/7, 25 October 2013. 

21 The Tribunal observed there was a salacious interest in the association between nude modelling and her 
occupation as a teacher and Ms Whitwell’s actions would have the probability of undermining her authority 
as a teacher, and her role as a role model for students. 
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a teacher brought discredit to the teaching profession, the Tribunal ordered a censure. 

However, the Tribunal declined to impose conditions which would apply if Ms Whitwell 

decided to resume her role as a teacher. 

[83] In Coad22 the teacher had engaged in and encouraged inappropriate communications with 

his former Year 12 students by sending and receiving text and photo messages in a group 

message conversation. The messages exchanged included discussion of “coke, molly and 

pills”, prostitution, demonstrated over-familiarity with students (questioning what time 

students went to bed, talking about prostate exams and stating “I sometimes think I am not 

mature enough to be a teacher”).  

[84] The Tribunal found Mr Coad’s behaviour was serious misconduct, having accepted a 

submission from the CAC that teachers are expected to exercise a high degree of 

judgement when using social media to engage with students and the onus is on the teacher 

to ensure they do not become involved in any inappropriate situations. The Tribunal 

observed that were it not for the delay in the matter being heard, it would have suspended 

the teacher’s practising certificate. Ultimately a censure was ordered, and the register was 

annotated for three years. Conditions were also imposed on the teacher’s practising 

certificate requiring him to complete a professional development course on maintaining 

professional boundaries before resuming teaching and requiring that he advise future 

employers of the Tribunal’s decision for three years. 

[85] Walker 23 was a male school principal who made several inappropriate remarks about 

women, used vulgar language, made inappropriate remarks about his school’s strategy 

and about the then Minister of Education (Nikki Kaye) at a schools’ governance hui. The 

comments included that ‘things would be better if men were running the show’, vulgar 

language which included calling the parent of a child a “cunt” and a statement that he (Mr 

Walker) would “follow the policies of Nikki Kaye as why wouldn’t he when a woman with 

blonde hair and cleavage exposed was presenting them.” The comments were intended 

by the teacher to be humorous, but they made others present at the hui feel uncomfortable. 

The Tribunal found that the “jokes” Mr Walker made were disparaging, belittling and 

inappropriate. The language used was vulgar, crass, crude, and unprofessional and the 

remarks about the Minister of Education were childish and sexist, and unacceptable from 

a principal of a school in a professional setting. Satisfied that the conduct was serious 

misconduct, the Tribunal censured the teacher and ordered annotation of the register. The 

Tribunal indicated that had the teacher not been about to retire it would have also imposed 

conditions restricting the teacher’s ability to hold leadership roles. 

 
22 NZTDT 2020/18, 21 September 2020. 

23 NZTDT 2018/107, 17 July 2019. 
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[86] The Tribunal accepted the CAC’s submission while each of these cases are similar, to the 

extent that they all involve conduct by a teacher that is connected to their role as a teacher, 

Mr Stokes’ conduct can be distinguished. The Tribunal considered that Mr Stokes’ conduct 

was more serious than Whitwell because it occurred when Mr Stokes was practising as a 

teacher, and Mr Stokes’ comments were more vulgar. Likewise, the Tribunal considered 

that although Mr Stokes’ comments were not made in a professional setting and he was 

not a school principal or senior leader as was Mr Walker, the comments were more vulgar 

in nature and involved Mr Stokes commenting on students and their work. The comments 

also had the potential for wider dissemination to the public given the format of the 

discussion (a podcast broadcast for public consumption). The conversation on the podcast 

also occurred over an extended period and it was not a case of Mr Stokes making one-off 

isolated remarks. 

CAC’s submissions 

Nature and gravity of the conduct 

[87] The CAC submitted that Mr Stokes conduct was moderately serious, considering the 

following aggravating factors: 

(a) Naming two of his students and reading out their work on the podcast, including 

ranking the students according to their intelligence, was particularly aggravating, 

as was discussing a student’s home life. The conduct risked the students being 

identified and risked impacting their wellbeing. 

(b) Mr Stokes discusses his role as a teacher and tells stories from his job repeatedly 

on the podcast. In doing so his conduct directly lent itself to scrutiny of his role 

as a teacher and the profession as a whole. 

(c) Mr Stokes refers to the Teaching Council during the conversation. He was clearly 

well-aware that what he was doing was unprofessional and reflected poorly on 

his work as a teacher but proceeded to engage in this conduct anyway. 

(d) The podcast was available to the public on several streaming platforms and was 

up for several weeks. This was a podcast that anyone could listen to, so the 

potential for wide public dissemination was high. 

(e) The discussions of a sexual nature and discussing taking drugs were entirely 

unprofessional and reach the level of offensive. 

(f) There are no mitigating factors relevant to the conduct itself. 

(g) Mr Stokes should not have agreed to participate in this type of podcast at all, 

whether he had editing rights or not. The tone of the podcast and the subjects 

discussed were particularly inappropriate for a teacher to engage with. Mr Stokes 
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was likely aware of the type of discussion that would be the subject of the podcast 

given he was a friend of the host. The basis for his participation was his role as 

a teacher and he ought to have reasonably expected his role would be a focus 

of the discussion. Mr Stokes’ commentary about his students’ work and one 

student’s home life was inappropriate regardless of whether he had identified the 

students in question, or not. It risked undermining the trust that Mr Stokes’ 

students had in him as a teacher. 

Personal factors 

[88] It was indicated that the CAC was not aware of any aggravating personal factors which are 

relevant to penalty. 

[89] The following personal mitigating features were rightly acknowledged by the CAC: 

(a) Mr Stokes has no previous disciplinary history 

(b) He has cooperated and engaged with the Tribunal’s disciplinary process 

(c) Mr Stokes has acknowledged his actions through a guilty plea; and 

(d) He has displayed some insight into his conduct and expressed remorse. 

[90] It was submitted that in the light of these factors, a penalty with a rehabilitative focus, with 

measures implemented to address any underlying issues or gaps in Mr Stokes’ knowledge 

which may have contributed to his conduct, would meet the principles and purposes of 

disciplinary proceedings in this case. In particular, the imposition of conditions on Mr 

Stokes’ practising certificate with a rehabilitative focus would help ensure the maintenance 

of professional standards and mitigate the risk of Mr Stokes engaging in similar kinds of 

behaviour in the future, thereby ensuring public protection. 

[91] It was submitted by Counsel for the CAC that the appropriate penalty in the circumstances 

was censure, annotation, and the imposition of conditions on Mr Stokes’ practising 

certificate. 

Evidence and submissions for Mr Stokes 

[92] Mr Stokes indicated through his representative that the penalty orders sought by the CAC 

were appropriate.  

[93] The submissions made for Mr Stokes relevant to penalty, discussed below, were supported 

by an affidavit he swore on 7 December 2021. In his affidavit, Mr Stokes deposed: 

(a) He is qualified BA, BA (Hons) History and Master of Teaching and Learning 

(Secondary). 

(b) He has been teaching at Rolleston College since January 2020. 
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(c) He was approached by his friend Mr Fenelon, an amateur stand-up comedian, 

to take part on a comedic podcast. He understood that podcasts were something 

new that Mr Fenelon was engaging with, and that Mr Fenelon thought that as a 

teacher he (Mr Stokes) would have something to contribute. He agreed and then 

took part in the recording with three others, in November 2019. 

(d) He was wrong in agreeing to take part in the recording and he was wrong to 

continue with it once it had begun.  

(e) He was given an assurance by Mr Fenelon that all content attributed to him would 

be anonymised before being put on a public platform, but this did not occur. The 

podcast was published without allowing him to edit the recording and without 

telling him and without his agreement. A letter from Mr Fenelon confirming this 

was annexed to Mr Stokes’ affidavit. 

(f) Had he been given the opportunity to edit the recording he would not have agreed 

it being turned into a podcast and made public. 

(g) Once he was aware of the podcast having been made public and its title, he 

contacted Mr Fenelon and requested the podcast be taken down. 

(h) He has made numerous changes in his life since engaging in the recording that 

became the podcast including changed his friendship group, is no longer living 

in a flatting situation, has become focussed on constructive activities, and reflects 

carefully on all his decisions and actions both inside and outside of school. 

(i) He accepts he made a “colossal mistake” in agreeing to do the recording and is 

deeply remorseful regarding the professional trust that he has breached, in 

particular to the students. “Not a day goes by where I do not reflect on and think 

about my actions”.  

(j) He values the relationships he has with learners and is committed to teaching 

and the teaching profession.  

[94] In a letter from Mr Fenelon to whom it may concern, which was annexed to Mr Stokes’ 

affidavit24, Mr Fenelon wrote that he deeply regretted his actions and his part to play, and 

he acknowledged that it was through his “carelessness and lack of thought that Sam is 

now in the situation he is in. I am not a teacher, or in any position where I have a 

responsibility to a community, and I took this for granted, not realising the effect it would 

have. This has been a chain of misjudged incidents and bad decision on all sides, and I 

regret my part in it, and I know Sam definitely does too.” 

 
24 “Appendix A” to Affidavit of Mr Stokes. Hearing Bundle age 102. 
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[95] Also produced to the Tribunal was a letter from the Principal of Rolleston College, Rachel 

Skelton, and a letter from Richard McBrearty who is the Assistant Head of Learning Area 

– Social Science and Teacher in Charge of Relational and Restorative Practices and R2L 

Practices (PB4L Schoolwide) at Rolleston College.  

[96] The Principal, Ms Skelton confirmed having full knowledge of the matter the Tribunal has 

reviewed and she confirmed she had spoken to Mr Stokes about it in depth. She stated 

that Mr Stokes has “reflected deeply over the last approximately two years about the 

impact of his terrible decision” to participate in the podcast. Ms Skelton wrote of Mr Stokes’ 

warm and engaging nature as a teacher, and she stated that he is well respected by his 

colleagues and learners. Ms Skelton stated she has no concerns about Mr Stokes’ 

professional conduct at Rolleston College, or about him as a teacher and as a professional. 

She referred to Mr Stokes giving hugely of his time to extracurricular activities and to 

positive feedback she has received about him from parents. Ms Skelton stated that Mr 

Stokes is a very valued, positive, and progressive member of staff who is well liked by 

colleagues, learners, and wider whānau. She stated she has never had cause to question 

Mr Stokes’ conduct towards learners or staff during his time at Rolleston College.  

[97] Ms Skelton stated that Mr Stokes has spoken openly and reflectively about the learning he 

has done since the matter in question, which she said now shapes the way he approaches 

all situations in life. She wrote that Mr Stokes acknowledges both the importance of 

boundaries inside and outside the classroom and that being a teacher means there is a 

need always to maintain professional standards. 

[98] Mr McBrearty stated that he has worked closely with Mr Stokes since they both started at 

Rolleston College in 2020 and that Mr Stokes has been a supportive colleague. Mr 

McBrearty described being “shocked and surprised” when Mr Stokes told him about his 

actions on the podcast. He stated that Mr Stokes is “devastated” by his actions and is fully 

aware and regretful for the harm he has caused to the people he talked about on the 

podcast.  Ms McBrearty wrote of Mr Stokes’ positive learning relationships with students 

and how Mr Stokes is aware of and sets appropriate professional boundaries.  He referred 

to Mr Stokes’ enthusiasm in all that he does, said that he can be relied on to support others 

and that he is well liked by staff across the school.  

[99] Mr McBrearty referred to Mr Stokes as being in a stable and committed relationship and to 

the fact that Mr Stokes has made several significant changes in his personal life in the past 

two years including choosing not to associate with peers who have had a negative impact 

on him in the past. Mr McBrearty stated that Mr Stokes has expressed his disappointment 

in himself for his lack of professional judgement in relation to the podcast and that he is 

keen to learn from this mistake. He stated that through his time working with Mr Stokes he 
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“sees and hears” that Mr Stokes knows the importance of maintaining a high professional 

standard both in and out of school. He said that Mr Stokes is living up to this. 

[100] Based on Mr Stokes’ evidence and the letters from his teaching colleagues, it was 

submitted for Mr Stokes that: 

(a) Mr Stokes took early ownership of his actions and sought promptly to get the 

podcast removed25. 

(b) Mr Stokes expressed and continues to express deep remorse at his actions.26 

(c) He has reflected on and learned from his actions.27 

(d) He has been open about his actions with his current employer.28 

(e) Mr Stokes has made demonstrable changes to his lifestyle.29 

(f) He is early in his teaching career and has made no errors of judgement since this 

event in November 2019.30 

(g) Mr Stokes contributes positively to education and works hard to build positive 

and respectful relationships with learners. 

Discussion and findings on Penalty 

[101] The Tribunal considered the relevant penalty principles including the comparative cases, 

as well as the submissions that were made for the CAC and for Mr Stokes. The Tribunal 

also considered Mr Stokes’ evidence and in particular, the letters from his colleagues from 

Rolleston College. 

[102] The Tribunal was satisfied that it was appropriate and necessary to impose a formal 

penalty. For the reasons given below, the Tribunal considered that the least restrictive 

penalty which meets the seriousness of the case and discharges the Tribunal’s obligation 

 
25 Affidavit of Mr Stokes sworn on 30 November 2021 – letter from Conor Fenelon, Appendix A at para 3. 

26 Above fn. 24, paras 5 and 11 and ASF at [24] (e) and 25(i). 

27 Above fn.24 at paras 5, 10 and 11 and letter of support from Rachel Skelton, Principal of Rolleston 

College (Mr Stokes’ current employer) at paras 2 and 6, Tab 2 of the Hearing Bundle. 

28 Letter of support from Rachel Skelton at para 2. 

29 Above fn, 24 at para 10. 

30 Letter of support from Rachel Skelton and colleague Richard McBrearty, Assistant Head of Learning  Area 

– Social Science TIC – Relational and Restorative Practices TIC – R2L Practices (PB4L Schoolwide) Tab 2 

of the Hearing Bundle. 
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to the public and the teaching profession is a censure to express the Tribunal’s disapproval 

of the conduct which occurred (section 404(1)(b)), annotation of the register (of the 

censure) for a period of one year (section 404(1)(e)) and the imposition of conditions on 

practice (section 404(1)(c)). 

[103] The Tribunal recognised that cancellation or suspension of registration or a practising 

certificate should not be ordered if an alternative penalty can achieve the objectives 

sought. Further, that rehabilitation of the teacher is a factor requiring careful consideration. 

Ultimately, the Tribunal must balance the nature and gravity of the offending and its bearing 

on the teacher’s fitness to practise against the need for removal or suspension and its 

consequences to the individual teacher31.  

[104] The Tribunal considered whether there were any alternatives to cancellation or suspension 

of registration or of Mr Stokes’ practising certificate which would achieve the objectives of 

protecting the public and maintaining the standards of the teaching profession, having 

regard to the gravity of his offending and its bearing on his fitness to be a teacher. Although 

it seriously considered imposing a period of suspension, the Tribunal concluded that there 

were alternatives in this case.  

[105] The Tribunal accepted the submissions that were made for the PCC about the relative 

seriousness of the conduct, and relevant aggravating features and personal factors which 

have been referred to above. When determining the penalty orders to be made, the 

Tribunal also took account of the factors identified by Mr Stokes’ representative, most of 

which were borne out on Mr Stokes’ affidavit evidence and in the letters from his teaching 

colleagues.  

[106] The Tribunal is satisfied that Mr Stokes has significant insight into the inappropriateness 

of his conduct. It considered that Mr Stokes is capable of being rehabilitated with the 

benefit of mentoring and further reflection. The Tribunal considered that as a relatively 

young teacher he should be given an opportunity to further his teaching career. That is not 

to say that the Tribunal did not consider his behaviour on the podcast in November 2019 

was in any way acceptable, and the Tribunal believes the orders to be made reflect that. 

[107] In the end the Tribunal decided to make an order censuring Mr Stokes as a mark of its 

serious disquiet about his conduct, and to uphold professional standards. Mr Stokes’ 

conduct involved behaviour that cannot be countenanced in the teaching profession and a 

message needs to be sent to that effect not only to Mr Stokes, but to all members of the 

teaching profession. Teachers must take care to avoid engaging in conduct outside of work 

of the nature the Tribunal has reviewed here given that it negatively impacts on the trust 

 
31 Dad v General Dental Council [Privy Council] at [1543] referred to in Patel v Dentists Disciplinary Tribunal 
(High Court, Auckland, AP77/02, 8 October 2002, Randerson J) at [31]. 
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and confidence students, whanau and members of the public are entitled to have in them 

as a teacher and as a role model and it reflects badly on the integrity and standing of the 

teaching profession. 

[108] In addition, the Tribunal ordered that the register of teachers is be annotated to record the 

censure, pursuant to section 404(1)(e). Such an order will ensure transparency and protect 

the public.  This order is to remain in effect for one year. 

[109] The Tribunal decided to impose the following conditions on Mr Stokes’ practising 

certificate, for rehabilitative purposes and to protect the public (pursuant section 404(1)(c)): 

109.a.1 Mr Stokes is to participate in mentoring with a mentor of his choice. The 

mentoring is to focus on assisting Mr Stokes to understand his 

professional obligations under the Code of Professional Responsibility 

including around the use of social media. No later than six months from 

the date of this decision, Mr Stokes must provide evidence of the 

mentoring to the Manager of Professional Responsibility at the 

Teaching Council, to demonstrate he fully understands his obligations. 

109.a.2 Mr Stokes is to provide a reflective statement about his professional 

obligations under the Code of Professional Responsibility to the 

Manager of Professional Responsibility at the Teaching Council. The 

reflective statement must satisfy the Manager of Professional 

Responsibility that Mr Stokes understands his obligations as a teacher. 

This condition to be satisfied no later than six months from the date of 

this decision. 

109.a.3 Mr Stokes is to advise his current employer, and any prospective or 

future employers of this decision. This condition is to apply for two years 

from the date of this decision.  

Costs 

[110] It is usual for an award of costs to be made against a teacher once a charge is established. 

[111] When considering the appropriate quantum of costs, the Tribunal must take account of the 

need for the teacher who has come before the Tribunal to make a proper contribution 

towards the costs that have been incurred. The teaching profession as a whole should not 

be expected to fund all the costs of the disciplinary regime under the Act.  

[112] The CAC indicated that the costs of its investigation and prosecution amounted to 

$8,516.00 excluding GST.  
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[113] The CAC identified correctly, that as a general rule, the starting point for an award of costs 

is 50%32. 

[114] A 40% contribution to the CAC’s costs was sought to acknowledge Mr Stokes’ cooperation 

in these proceedings.  

[115] Mr Stokes supported the CAC’s submission that a 40% contribution to the CAC’s cost 

would be appropriate. 

[116] The Tribunal considered that a 50% contribution to the CAC’s costs was reasonable and 

appropriate in this case, having regard to the fact that Mr Stokes’ cooperation has likely 

meant that total CAC costs are lower than had he not cooperated (such that his 

cooperation has already been counted). Further, Mr Stokes has continued to be employed 

as a teacher throughout and as the Tribunal decided not to make an order of suspension, 

he will be able to continue to do so. There was no suggestion that Mr Stokes does not 

have sufficient means to meet a costs order in the vicinity of that sought by the CAC. 

[117] Accordingly, the Tribunal made an order pursuant to section 404(1)(h) that Mr Stokes is to 

pay the sum of $4,250.00 to the CAC. Costs are recoverable as a debt due to the Teaching 

Council. 

[118] As to the hearing costs the Tribunal made an order that Mr Stokes make a 40% contribution 

towards those costs, being payment of the sum of $458.00 to the Teaching Council. That 

order is in line with the Tribunal’s Costs Practice Note and is made under section 404(1)(i).  

Non-publication orders 

[119] An interim non-publication order in respect of Mr Stokes’ name and identifying particulars 

had been made at a pre-hearing conference on 31 August 2021 (not opposed by the 

CAC).33 The order was made to preserve the position for Mr Stokes pending receipt of a 

formal application from him if he wished to make one. No such application was received. 

[120] Interim non-publication orders were also in place in respect of the names of the students 

named in the podcast and any details that might identify them, and the complainant and 

members of the public discussed in the podcast (and any identifying details).34 

[121] The Tribunal’s jurisdiction to make non-publication orders is found in section 405 of the 

Act. An order can only be made under section 405 (6) (a)-(c) if the Tribunal is of the opinion 

 
32 Cooray 

33 Minute of Pre-hearing Conference held on Tuesday, 31 August 2021. 

34 Minute - Interim-Non-Publication Orders dated 8 October 2021 following receipt of Application by CAC for 

Interim-Non-Publication Orders dated 6 October 2021. 
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that it is proper to do so, having regard to the interests of any person (including, without 

limitation, the privacy of the complainant, if any) and the public interest. 

[122] Mr Stokes did not seek a permanent non-publication order in respect of his name. Now 

that he has been found guilty of serious misconduct there is a public interest in his name 

being published in connection with these proceedings. The principle of open justice is 

paramount to maintain public confidence in the teaching profession through the 

transparent administration of justice35. There are no private interests of Mr Stokes that are 

apparent to the Tribunal which would override the public interest in open disciplinary 

proceedings and his name being published. Accordingly, the Tribunal concluded that it is 

proper that the interim order in respect of Mr Stokes’ name and identifying particulars not 

be made permanent. The interim order will expire when this decision is issued to the 

parties. 

[123] The Tribunal made permanent orders under section 405(6) of the Act in respect of the 

students named on the podcast (  and ), and the members of the public who 

are named on the podcast ( , , , , , , and ), 

one of whom was a complainant, and any of their identifying details. These orders were 

sought by the CAC and the application was supported by Mr Stokes. The Tribunal 

considered the privacy and wellbeing interests of these individuals outweigh the public 

interest in them being identified, having regard to the ages of the students (high school 

ages) and that Mr Stokes had discussed their schoolwork (and in the case of one student, 

derided their schoolwork) on a public podcast. In respect of the complainant and members 

of the public, discussions took place on the podcast in their absence and involved 

references to sexual acts and drugs such that their privacy needs protecting. The Tribunal 

concluded that it followed that it was proper for there to be permanent orders in respect of 

these persons.  

[124] The Tribunal decided that it would be proper that the permanent orders should extend to 

the students’ work that was read out, the details of  home life, and which class the 

students were in (as recorded in the transcript of the podcast) and ordered accordingly. 

However, the orders do not extend to the fact that the students were students at Hornby 

High School at the relevant times.  

[125] In that regard, the Tribunal accepted a submission for the CAC in response to a concern 

raised by Mr Stokes that if he and Hornby High School were named, then the students and 

women mentioned on the podcast will be capable of being identified. That submission was 

that provided the names and any identifying details of these individuals, and parts of the 

 
35 CAC v Teacher NZTDT 2016/27, at [66]. 
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evidence before the Tribunal, are subject to non-publication orders, this will be sufficient 

to protect these individuals from being identified. 

[126] In addition, the Tribunal made a permanent order in respect of the use of the letter  

used to describe Mr Stokes’ ex-girlfriend, during the podcast. She is to be described as “X” 

in this decision. 

[127] The Tribunal did not make a permanent non-publication order in respect of the names of 

the other persons who participated in the podcast with Mr Stokes (Conor Fenelon, “Sam”, 

and “Shadyn”). An order was not sought either by the CAC or Mr Stokes and the Tribunal 

agreed with the CAC that an order would not be proper. That is because those individuals 

had agreed to their names being used and known to the public by voluntarily participating 

in the podcast. 

Conclusion       

[128] The Charge was established. Mr Stokes is guilty serious misconduct.   

[129] The Tribunal’s formal orders under the Education Act 1989 are: 

(a) Mr Stokes is censured for his serious misconduct pursuant to section 404(1)(b). 

(b) The register is to be annotated to record the censure, for one year pursuant to 

section 404(1)(e). 

(c) The following conditions to be imposed on Mr Stokes’ practising certificate, 

pursuant to section 404(1)(c): 

129.c.1 Mr Stokes is to participate in mentoring with a mentor of his choice. The 

mentoring to focus on assisting Mr Stokes to understand his 

professional obligations under the Code of Professional Responsibility 

including around the use of social media. No later than six months from 

the date of this decision, Mr Stokes to provide evidence of the 

mentoring to the Manager of Professional Responsibility at the 

Teaching Council, to demonstrate he fully understands his obligation. 

129.c.2 Mr Stokes is to provide a reflective statement about his professional 

obligations under the Code of Professional Responsibility to the 

Manager of Professional Responsibility at the Teaching Council. The 

reflective statement to satisfy the Manager of Professional 

Responsibility that Mr Stokes understands his obligations as a teacher. 

This condition is to be satisfied no later than six months from the date 

of this decision. 
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129.c.3 Mr Stokes to advise his current employer, and any prospective or future 

employers, of this decision. This condition is to apply for two years from 

the date of this decision. 

(d) Mr Stokes is to pay $4,250.00 to the CAC as a contribution to its costs pursuant 

to section 404(1)(h), 

(e) Mr Stokes is to pay $458.00 to Teaching Council in respect of the costs of 

conducting the hearing, under section 404(1)(i). 

[130] There is an order under section 405(6)(c) permanently suppressing from publication the 

names of the students named on the podcast  and ), and the complainant 

and members of the public who are named on the podcast ( , , , 

, , , and ), and any of their identifying details. The orders are to 

extend to the students’ work that was read out, the details of  home life, and which 

class the students were in. However, the orders do not extend to the fact that the students 

were students at Hornby High School at the relevant times.  

[131] There is a permanent order under section 405(6)(c) in respect of the use of the letter  

used to describe Mr Stokes’ former girlfriend during the podcast. She is to be described as 

“X”. 

          

Dated at Wellington this 21st day of 

February 2022 

 

 

 

  
 
Jo Hughson 
Deputy Chairperson 
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NOTICE 

1 A teacher who is the subject of a decision by the Disciplinary Tribunal made under section 

404 of the Education Act 1989 may appeal against that decision to the District Court 

(section 409(1) of the Education Act 1989). 

2 The CAC may, with the leave of the Teaching Council, appeal to the District Court against 

a decision of the Disciplinary Tribunal made under section 404 (section 409(2). 

3 An appeal must be made within 28 days of receipt of written notice of the decision, or any 

longer period that the District Court allows. 

4 Section 356(3) of the Education Act 1989 applies to every appeal under section 409 as if 

it were an appeal under section 35
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