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Introduction 

[1] The Complaints Assessment Committee ("CAC") has charged the respondent with 
engaging in serious misconduct and/or conduct otherwise entitling the Disciplinary 
Tribunal to exercise its powers. 

[2] The CAC alleges that: 
(a) the respondent, on 17 January 2019 was convicted in the District Court at 

Palmerston North for driving a motor vehicle, on 8 December 2018: 

(i) during a period that he had been forbidden to drive – section 52(1)(c) Land 

Transport Act 1998; and 

(ii) with excess breath alcohol, being 1213 micrograms of alcohol per litre of 

breath – section 56(1) Land Transport Act 1998 

 (together the “2018 Convictions”) 
(b) The teacher did not report the 2018 Convictions to the Teaching Council. 

(c) The teacher has a previous conviction for driving with excess breath alcohol on 4 

July 2016. This conviction was considered by the Council in April 2017 when the 

teacher applied for a practising certificate. 

[3] The CAC alleges that this conduct warrants action by the Disciplinary Tribunal of the 
Teaching Council. 

Procedural History 

[4] An agreed summary of facts and submissions were filed by the parties. 

[5] On 19 October 2020 the hearing commenced on the papers.  During that hearing the 
Tribunal determined that it needed to hear from Mr Kereopa directly before the 
appropriate penalty could be determined.   

[6] That hearing took place, via audio visual conference on 23 November 2020. 

Evidence 

Agreed Summary of Facts (ASoF) 

[7] The ASoF is set out in full below: 

 
1. Mr Tamanui Kapene Kereopa was first registered and provisionally certified on 5 

April 2017. His practising certificate expired on 5 April 2020. 

2.  Mr Kereopa is not presently teaching. He was formerly employed as a bilingual 
teacher at Central Normal School, Palmerston North. 
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Conviction 

3. On 8 December 2018, Mr Kereopa was arrested and charged with driving with 
excess breath alcohol and being an unlicensed driver. 

4. The Police summary of facts states: 
Introduction: 
The defendant was last convicted of a qualifying offence pertaining to s 
65(AB) Land Transport Act 1998 on 14 July 2016 in the Palmerston North 
District Court. 

On Thursday 21 June 2018 the defendant was stopped by Police and 
forbidden to drive until an appropriate driver's license was obtained. 
Circumstances: 
 
At about 12:01 am on Saturday 8 December 2018 the defendant drove a 
Nissan motor vehicle south on Botanical Road, Palmerston North during a 
period that he was forbidden to drive. 

EBA – Breath (over 400) (1st or 2nd) 

His driving was erratic and he was swerving all over the road. The defendant 
stopped his vehicle in the middle of his lane. 

He was approached by ambulance staff who were travelling behind him. The 
defendant was slumped over the steering wheel of his vehicle and the engine 
was still running. He was removed from the vehicle by ambulance officers 
and Police were called. The defendant underwent a compulsory breath test. 

Breath test procedures were commenced and a subsequent Evidential 
Breath Test gave a reading of 1213 micrograms of alcohol per litre of breath. 

Defendant's comments 

The defendant gave no explanation. 

The defendant has previously appeared before the Court. 

 
5. On 17 January 2019 Mr Kereopa was convicted and sentenced at the 

Palmerston North District Court, following guilty pleas. Mr Kereopa was fined 
$300 for being an unlicensed driver and failing to comply with a prohibition on 
driving. Mr Kereopa was fined a further $350 and disqualified from driving for a 
period of 28 days for the charge of driving with excess breath alcohol. 

6. The 2019 conviction for driving with excess breath alcohol was Mr Kereopa's 
second conviction of that sort. Mr Kereopa's previous conviction for driving with 
excess breath alcohol arose out of offending on 14 July 2016. Mr Kereopa's 
breath alcohol reading on that occasion was 806 micrograms of alcohol per litre 
of breath. He was convicted and fined $700, ordered to pay Court costs of $130 
and disqualified from driving for a period of 6 months. 

7. Mr Kereopa's 2016 drink driving conviction was considered by the Teaching 
Council when he applied for a practising certificate in April 2017. 
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8. The Ministry of Justice notified the Teaching Council of the 2019 
convictions on 17 January 2019. 

9. Pursuant to s 397(1) Education Act 1989, Mr Kereopa was required to report 
the 2019 drink driving conviction to the Teaching Council within 7 days of the 
conviction. Mr Kereopa did not report the 2019 drink driving conviction to the 
Teaching Council. 

Information obtained by CAC 

10. On 12 August 2019 Mr Kereopa wrote to the Teaching Council. His letter 
included the following statement: 

It is with the greatest regret for me to acknowledge the wrongs I had created 
for myself and also putting the community in danger. At the time of my 
offense, I did not realize how intoxicated I was and thought I was still able to 
proceed in driving. 

 
According to the police statement that I read, I myself was shocked, 
overwhelmed, embarrassed and I felt disgusted with myself. Knowing this and 
thinking about it over Christmas holidays, I dwelled upon my mistakes 
causing me to slip into depression for a short period of time, due to what 
happened as well as what could have happened in the community, had the 
paramedics not been there to save me from myself, as well as the community. 
 
It was even worse for me emotionally when my extended family created 
rumours, when I lost the respect from my colleagues, lost respect from some 
friends and also lost respect for myself. I had never experienced such a 
feeling and so I decided for myself, to seek help. 
 
Through a 10 week programme, I had been attending an alcohol and drug 
abuse programme ‘Te Mana o Te Tangata,’ and meet every week reporting 
to the group about how we are progressing. Since being part of this 
programme, no longer am I putting myself in that situation, no longer am I 
stressed, no longer do I get depressed. I feel good about myself now and 
things are looking brighter for me, my career and my personal life. I am 
forever grateful having the support of my kura, whanau and Te Mana o Te 
Tangata. 
 
Since being part of TMTT, I have re-evaluated myself in terms of choices, 
taking the correct actions for my actions, recovering to be happier 
emotionally, spiritually, physically and socially. From my mistakes, I feel that 
I have grown from this and I am now aiming to better myself extra, in every 
way possible. 
 
I therefore conclude my korero with a whakatauki that speaks about 
perserverance and endurance. 
 
Whāia te iti kahurangi, ki te tuohu koe, me he maunga teitei. 
 
Seek the treasure that you value most dearly, if you bow your head, let it be 
to a lofty mountain. 
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11. On 15 August 2019, a Teaching Council Investigator emailed Mr Kereopa 
requesting evidence of Mr Kereopa's completion of the Te Mana o Te 
Tangata programme. 

 
12. After being chased up on five separate occasions by the Investigator, on 12 

March 2020 Mr Kereopa sent a certificate of completion for the "Freedom 
Fighters" Programme operated by Mana o Te Tangata. The certificate noted 
the programme ran between 7 February 2019 and 18 April 2019. 

 
13. Mr Kereopa also provided a letter of support, dated 11 March 2020, from Nicola 

Garbe (pou awhina / adult peer support) of Mana o Te Tangata Trust. Ms Garbe 
wrote: 

 
I had the pleasure of meeting with Kapene at the end of 2018 when he came 
to Mana o te Tangata for support around an issue with alcohol that he 
recognised had become out of control and was affecting his daily life in a 
negative way. He joined our freedom Fighters program which is a 10 to 15-
week program that looks to address the alcohol and other drug addictions of 
our Tangata Whaiora. Kapene made the decision to join the group and 
engaged from the very beginning and was an absolute pleasure to walk 
alongside. He made great progress in this group, sharing many personal 
issues that he realised needed to be addressed for him to move forward. We 
found him to be a well presented and gracious young man who had a passion 
for doing everything to the best of his ability. Kapene graduated from 
Freedom Fighters and was able to move into a place where his wellbeing 
was improved, and he could live the life he wanted and deserved. 

14. The CAC met on 2 April 2020 to consider the notification of Mr Kereopa's 
convictions. Mr Kereopa did not attend this meeting. The CAC decided to refer Mr 
Kereopa’s convictions to the Tribunal under s401(3) of the Education Act 1989. 

 
The relevant law regarding the referral of convictions 

[8] This case involves the referral to the Tribunal of the fact the respondent has been 

convicted of a criminal offence.1 The test that therefore applies is whether the behaviour 

that resulted in the conviction reflect adversely on the fitness of the respondent to 

practice as a teacher.2 It is only by reaching an adverse conclusion that we are 

empowered to exercise our disciplinary powers. 

[9] The District Court made it clear in CAC v S that we are not required to find the 

respondent guilty of serious misconduct before we can exercise the disciplinary powers 

 
1 All convictions punishable by three months’ imprisonment or more must be reported to the Education 
Council, both by the teacher under s 397 of the Education Act and by the employer. 
2 Complaints Assessment Committee v S, Auckland DC, CIV 2008 004001547, 4 December 2008, 
Judge Sharp, at [47]. 
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available to us under the Education Act.3 That being said, regardless of whether a matter 

reaches the Tribunal for adjudication by way of notice of referral, or by notice of charge 

of serious misconduct, our function is to decide if the behaviour concerned reflects 

adversely on the teacher’s fitness to teach. This explains why it is helpful, but not 

mandatory, to scrutinise whether the offending engages one or more of the three 

professional consequences described in the definition of serious misconduct under s 

378 of the Education Act.4  

An overview of the principles that apply when a drink-drive conviction is referred to the 
Tribunal 

[10] The Tribunal heard five cases involving the referral of convictions for driving with excess 

breath or blood alcohol (EBAs) in April 2018, during which “a thorough review of the 

Tribunal’s decisions on these types of Assessment Committee’ referrals” was presented. 

The Tribunal summarised the applicable principles in CAC v Fuli-Makaua5 which are: 

(a) Teachers are role models for learners and have considerable influence in and 

beyond the learning environment. Under the current Code of Professional 

Responsibility, teachers are obliged to “maintain public trust and confidence in the 

teaching profession by demonstrating a high standard of professional behaviour 

and integrity”. 

(b) There is a spectrum of disciplinary responses by the CAC and the Tribunal to EBA 

convictions. At one end, the CAC can deal with an EBA conviction by way of 

agreement under s 401(2) of the Education Act. In cases that fall into this category, 

a practitioner has usually returned a relatively modest breath or blood alcohol 

reading, and there is the presence of “significant mitigating features”. However, “at 

the other end are convictions that are dealt with by the Tribunal and where 

cancellation is the only available outcome”. 

(c) The starting point with respect to EBA offending is that even one conviction “places 

a teacher’s registration in jeopardy”. A series of convictions “will certainly do so”. 

Notwithstanding the fact that it is a traffic offence, it is, as the Tribunal said in 2009, 

 
3 At [48]. We also said in CAC v Campbell NZTDT2016/35, at [14], that a referral to the Tribunal does 
not need to be framed as a charge of serious misconduct. 
4 As we said in CAC v Lyndon NZTDT 2016/61 at [18] and in CAC v Sefton NZTDT 2017/35 at [12]. In 
Sefton, we said at [21] that, “We should be careful that in using the serious misconduct test as 
guidance, we do not limit ourselves in our disciplinary response. The wording of s 404 does not 
require a finding of serious misconduct in order to impose a penalty. We simply must hear a ‘charge 
of serious misconduct or any matter referred to it by the Complaints Assessment Committee’.” 
5 CAC v Fuli-Makaua NZTDT 2017/40 
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“a very serious one and not behaviour which our society is prepared to tolerate”. 

Driving whilst intoxicated poses a danger to the public and does not mirror the 

expectation of practitioners “to both teach and model positive values for their 

students”. Doing so undermines teachers’ “trusted role in society”. 

(d) The Tribunal set out the factors that “tend to aggravate the conduct or otherwise 

suggest that a higher penalty is required”. We said that, “We agree that it is timely 

to set out the aggravating and mitigating factors derived from previous decisions 

and we hope that the teaching profession and their legal advisers will find them 

helpful in understanding how these matters are viewed; albeit “we do not want to 

create an impression that we will simply follow a formula”. 

Offence-related factors 

(e) Factors that increase the seriousness of the offending include: 

(i) The level of alcohol involved: All things being equal, a lower reading of 

alcohol is less serious than a very high reading. 

(ii) The nature of the driving: The teacher’s conduct will be viewed more 

seriously if his or her driving was unsafe to the extent it attracted attention. 

(iii) Passengers: The teacher’s conduct will be more disquieting when he or she 

had passengers in the vehicle, thus put others at risk. 

(iv) Timing: Where the circumstances of the conviction disclosed that the 

practitioner was intoxicated in the early hours of a school night, questions 

will be raised as to the teacher’s judgement and ability to perform his or her 

role appropriately. 

(v) Associated offending: it will be particularly aggravating where the drink–

driving was accompanied by other offences. For example, where the teacher 

also drove whilst disqualified, this will indicate poor judgement and a 

disregard for the law. Other relevant offences may include refusing to give 

blood, careless driving and assault on a police officer. 

(vi) Where students are put at risk: The conduct will be much more serious if it 

has put, or risks putting, the safety of students at risk. 
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Personal aggravating factors 

(f) Previous convictions are relevant, as: 

(i) Previous convictions for driving with excess breath or blood alcohol suggest 

that “there may be a risk of future offending, a harmful relationship with 

alcohol and/or poor self-regulation”. When assessing the weight of prior 

convictions, “it will be relevant to consider both the time that has elapsed 

between convictions and how long ago the convictions occurred”. 

(ii) Drug-related convictions may indicate that the practitioner has an issue 

regarding the use of harmful substances. 

(iii) A practitioner’s prior traffic history may elevate the seriousness of the 

conduct. It may indicate a lack of care and responsibility and demonstrate 

that the teacher has “a flagrant disregard for the law”. 

(iv) Convictions for other types of offences (unrelated to drugs or driving) “may 

provide a backdrop that is strongly suggestive of a flagrant disregard for the 

law”. 

(g) A harmful relationship with alcohol: While care must be taken to impose a penalty 

in respect of the conviction, rather than punish a practitioner for “evidence of 

alcoholism”, the extent of a teacher’s harmful relationship with alcohol is relevant 

to the assessment of the risk that he or she poses. 

(h) Failure to report conviction: Section 397 of the Education Act obliges teachers to 

report qualifying convictions to the Education Council. Failure to do so is, in and 

of itself, “misconduct that may give rise to disciplinary proceedings”. At the bottom 

end of the scale is a teacher who is unaware of his or her obligation to report 

relevant convictions, although this is still an aggravating feature, “as it is incumbent 

on members of the profession to be cognisant of the requirement that rests on 

every holder of a practising certificate convicted of an offence punishable by 

imprisonment … to report”. The other end of the scale is a teacher, “who is 

dismissive of his or her obligation or who repeatedly or purposefully avoids 

reporting relevant convictions”. It is particularly serious if a teacher receives ,and 

fails to disclose, further convictions while disciplinary proceedings relating to other 

convictions are afoot. 
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Mitigating factors 

(i) There may be any number of mitigating factors in cases involving drink–driving 

convictions. However, the most significant mitigating factor will be a teacher’s 

“potential for, and established commitment to, rehabilitation”. This requires 

assessment of: 

(i) Accountability, remorse and insight into behaviour: The practitioner’s degree 

of insight into the cause of behaviour will be important in assessing his or 

her rehabilitative potential. Knowing what motivated the conduct is a way to 

gauge the risk of repetition. Cancellation is less likely to be required where 

the practitioner understands what led him or her to offend and is taking, or 

has taken, meaningful steps to reduce the risk of it happening again. Also, it 

is not sufficient for a practitioner to pay lip service to how remorseful he or 

she is. 

(ii) Evidence of rehabilitative steps: There should be independent evidence the 

concrete steps the practitioner has already taken to rehabilitate him or 

herself. A claim that the practitioner will attend a course in the future should 

ordinarily be viewed dimly. Rehabilitative efforts might include, for example, 

attendance at drug and alcohol courses or sessions with a drug and alcohol 

counsellor. 

When cancellation is the commensurate outcome 

(j) A theme emerged from our review of previous cases involving convictions for 

driving with EBA, which is that cancellation is required in two overlapping 

situations. These are when: 

(i) The offending is deemed sufficiently serious that no outcome short of 

deregistration sufficiently reflects the adverse effect on the teacher’s fitness 

to teach, or its tendency to lower the reputation of the profession; and/or 

(ii) Inadequate rehabilitative steps had been taken by the teacher to address 

his or her issues with alcohol. 

Should we make an adverse finding regarding the respondent’s fitness to teach? 

[11] We are satisfied that we are required to make an adverse finding.  This was no opposed 

by the respondent. 
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[12]  As we have said, we are not required to conclude that the respondent’s 2018 

convictions constitute serious misconduct before we can make an adverse finding. 

However, we accept that the facts behind the conviction means that it reaches that 

threshold. Using the applicable limbs of the definition of serious misconduct in the 

Education Act as a reference point, we accept, first, that the respondent’s conduct 

adversely reflects on his fitness to teach. Practitioners have an obligation to both teach 

and model positive values for their students and driving while intoxicated does not mirror 

that expectation. Second, the respondent’s commission of an offence with a public 

safety focus brings the teaching profession into disrepute when considered against the 

objective yardstick that applies.6  

Submissions  
The CAC Submissions on penalty 

[13] Taking into account the general principles outlined above, the CAC made the following 

submissions: 

(a) The level of alcohol involved was very high at 1213 micrograms of alcohol per litre 

of breath out. The CAC submits that is a significant aggravating factor.  

(b) The nature of the respondent’s driving is also an aggravating feature of this 

offending. The CAC submits that the respondents driving was erratic and he was 

swerving all over the road. The respondent’s vehicle stopped in the middle of the 

Lane and when approached by ambulance staff, the respondent was slumped over 

the steering wheel of his vehicle with the engine still running. The CAC submits 

that this manner of driving posed a considerable danger to other members of the 

public.  

(c) The offending occurred at approximately 12:01am on 8 December 2018, which 

was a Saturday. The CAC acknowledge that the timing of the offending is not an 

aggravating feature of this offending is the traffic on the roads with likely less than 

other times of day.  

(d) There was an additional charge of driving without a licence which the CAC submits 

is aggravating associated offending.  

 
6 Collie v Nursing Council of New Zealand [2001] NZAR 74, at [28] 
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(e) The CAC notes that the respondent was previously convicted of driving with 

excess breath alcohol on 14 July 2016, approximately 2 ½ years before the current 

offending.  

(f) The CAC submits that the respondent’s prior drink driving conviction is evidence 

of a harmful relationship with alcohol.  

(g) The CAC accepts that beyond the inherent risk to members of the community 

posed by drink driving, there is no specific allegation that this offending put the 

safety of students at risk.  

(h) Pursuant to section 397(1) of the act, the respondent was required to report their 

convictions to the Teaching Council within seven days. The respondent was 

arrested on 8 December 2018 and sentenced on 17 January 2019.  

(i) The respondent did not notify the council of his convictions, rather the Teaching 

Council was alerted by the Ministry of Justice. The respondent has advised he was 

unaware of the mandatory reporting requirement.  

(j) The respondent’s 2016 conviction was before the Teaching Council when it issued 

his provisional certificate of registration. In the council's letter to the respondent 

dated 5 April 2017, issuing the provisional certificate, the council stated: 

  it is the council's expectation that no further adverse information or convictions will 

appear on your New Zealand police vetting report when you apply for a practising 

certificate in future. Any further information will call into question whether you 

continue to make the criteria for certification.  

(k) Accordingly, The CAC acknowledges that the respondent was not expressly 

reminded at the time of his obligation to advise the Teaching Council if he were 

convicted of any further offence. Therefore, the CAC acknowledges that this is not 

a case with the respondent has been deliberately dismissive of his obligations. 

That said, the respondent was clearly warned by the Teaching Council that there 

could be serious consequences if he received any further criminal convictions.  

(l) The CAC acknowledged that in pleading guilty to the charges at a very early stage, 

the respondent accepted responsibility for his actions.  

(m) The respondent wrote to the Teaching Council on 12 August 2019 it. In his letter, 

the respondent expressed regret towards placing the community in danger and 



12 

 

“the wrongs I had created for myself”.  the responded reported feeling shocked, 

as whelmed, embarrassed and disgusted with himself. 

(n) The CAC submits that the respondent has demonstrated a moderate amount of 

remorse and insight into his behaviour. At the CI say submits that wall the 

respondent is clearly removable, he has not yet been able to clearly explain what 

caused him to drive in circumstances where he was heavily intoxicated and was 

also forbidden to drive at all.  

(o) The respondent has completed a 10-week course operated by TMTT.  as set out 

in the great summer effects, the respondent received very positive feedback from 

that programme. At the time the CSC submissions were prepared and filed, via 

was minimal detail regarding the content of the TMTT course.7 

(p) The CAC submits that the tribunal must carefully scrutinise the evidence provided 

by the respondent if the Tribunal is to be satisfied that the respondent has taken 

sufficient steps to reduce the risk of similar conduct occurring in the future.  

(q) The CAC does acknowledge that the respondent is genuinely remorseful for his 

offending. However, the CAC has some concerns about the respondent insight 

into the triggers for his offending and the level of rehabilitation undertaking 

undertaken, together with whether the underlying personal issues have been 

resolved.  

(r) The CAC submits that the following is the appropriate penalty:  

(i) Censure. 

(ii) annotation of the register for a period of two years. 

(iii) the imposition of a condition for a period of two years from the date of issue 

of any subsequent practising certificate at that the respondent advised any 

prospective employer of the tribunal's decision and provide a copy of that 

decision to any employer.  

The Respondent’s submissions on Penalty 

[14] The respondent made the following submissions on penalty: 

 
7 Greater detail was made available prior to the second hearing. 
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(a) The respondent’s conduct arises out of a lack of life experience rather than 

evidence of him being alcohol dependent. 

(b) The convictions have caused the respondent to re-evaluate his social life, his 

drinking habits and to engage fully with the Freedom Fighters programme. This 

has allowed insight and experience to avoid repeating the same mistakes and the 

future.  

(c) That his case is in contrast to Ms Fuli-Makaua’s as the latter did not develop insight 

into her drinking or put in place a cogent strategy for avoiding further convictions 

in the future.  

(d) This case is more in line with those where the respondent has demonstrated 

insight into their behaviour and the tribunal is able to impose a rehabilitative 

penalty rather than cancellation of registration.  

(e) In Z v Dental Complaints Committee8 the Court confirmed that: 

  it is well established that professional disciplinary proceedings are civil and not 

criminal in nature. That is because the purpose of statutory disciplinary 

proceedings will various occupations is not to punish the practitioner for 

misbehaviour, although it may have that effect, but to ensure appropriate 

standards of conduct are maintained in the occupation concerned.  

(f) The respondent submits that the Tribunal's obligation is to identify a penalty which 

is fair, reasonable and proportionate.  

(g) In CAC v Teacher A9 the Tribunal outlined the penalty principles from paragraphs 

43 to 59. In particular, the respondent submits that the principle about rehabilitation 

is pertinent to this case.  In particular, the Tribunal noted Collins J’s observation in 

Roberts that -  

  "A reason why rehabilitation may be an important consideration is that health 

practitioners and society as a whole make considerable investments in the training 

and development of health practitioners. Where appropriate, the Tribunal should 

endeavour to ensure that these investments are not permanently lost, provided of 

 
8 Z v Dental Complaints Committee [2008] NZSC 55, [2009] 1 NZLR 1 
9 CAC v Teacher A NZTDT 2018/53 
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course the practitioner is truly capable of being rehabilitated and reintegrated into 

the profession." 

(h) The Tribunal acknowledged that a similar rationale applied to teachers. 

(i) The respondent submits that the themes around penalty covered in CAC v Fuli-

Makaua largely come down to a respondent's rehabilitative potential through the 

degree of insight that they have shown and steps that they have taken to prevent 

a repeat performance. 

(j) The respondent accepts that the Tribunal has a responsibility to provide a safe 

learning environment for students, and to maintain professional standards and 

public confidence in the profession but notes that where a teacher demonstrates 

rehabilitative potential and shows insight into their misconduct, the Tribunal's 

objectives can be met with a penalty short of cancellation. 

(k) The respondent accepts that the following aggravating features are present in this 

case: 

(i) There were two EBA convictions about 2½ years apart, both involving the 

consumption of a large amount of alcohol. 

(ii) For both convictions, the respondent was substantially over the legal limit. 

(iii) For the second conviction, he drove while prohibited and his driving was 

erratic. 

(l) The respondent submits that following mitigating factors are present: 

(i) The respondent sought help from Te Mana o te Tangata immediately after 

the events that gave rise to the second conviction and actively engaged with 

it. He did not need to be directed there by the court. 

(ii) The respondent told his principal of the events that gave rise to the second 

conviction soon after their occurrence. 

(iii) He has come to understand that at the time of his second conviction, he was 

using alcohol to escape life's problems. By shifting from Palmerston North 

to Hamilton his social life has changed. He has chosen to curb his drinking. 

(iv) The second conviction arose out of being let down by friends and not having 

a plan B for getting home safely without driving. 
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(v) He understands that he has let people down, put people in harm’s way and 

has chosen to use this experience to raise awareness of drink driving in the 

community house where he works. 

(m) That at the time of the offending that the respondent's relationship with alcohol 

was harmful as he drank to the point of intoxication and he was poorly self-

regulating. However, the evidence points to him being a heavy social drinker at 

that time rather than alcohol dependent. The significance of this distinction is that 

social drinkers can decide to cut back and sustain it, whereas with alcohol 

dependence the road to recovery is much more complex and usually requires 

professional intervention. 

(n) Taking into account Mr Kereopa’s rehabilitative steps and insight, it would be 

disproportionately harsh to cancel his practicing certificate as the CAC indicates. 

[15] The respondent submits the following penalty is appropriate: 

(a) A censure,  

(b) Annotation of the register for 2 years coupled with a requirement to show the 

decision to current/ future employers for a similar period could meet the objectives 

of the Tribunal. 

Penalty 

[16] The primary motivation regarding the establishment of penalty in professional 

disciplinary proceedings is to ensure that three overlapping purposes are met. These 

are to protect the public through the provision of a safe learning environment for 

students, and to maintain both professional standards and the public’s confidence in the 

profession.10 We are required to arrive at an outcome that is fair, reasonable and 

proportionate in the circumstances in discharging our responsibilities to the public and 

profession.11  

[17] It is not the purpose of a professional disciplinary proceeding to punish the teacher a 

second time for the same behaviour where he or she has been convicted of a criminal 

 
10 The primary considerations regarding penalty were helpfully discussed in CAC v McMillan NZTDT 
2016/52. 
11 See Roberts v Professional Conduct Committee of the Nursing Council of New Zealand [2012] 
NZHC 3354, at [51]. 
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offence. Rather, as we said in CAC v McMillan,12 the Tribunal’s mandate is to protect 

the public through the provision of a safe learning environment for students, and to 

maintain both professional standards and the public’s confidence in the profession.13  

[18] The following factors inform our assessment of penalty: 

 
a) The level of alcohol involved: The respondent returned a high reading of 1213 

micrograms per litre of breath.  This is almost five times the adult limit. The 

respondent’s degree of impairment is a significant aggravating feature. 

b) The nature of the driving: The respondent’s driving was described as erratic, he 

was found slumped over the wheel and removed from the vehicle by ambulance 

staff.  This is clearly an aggravating feature. 

c) Associated offending: the respondent was convicted of driving while forbidden.  

This is not a serious charge, in its own right, but it does indicate that the 

respondent should not have been driving at all.  The reinstatement of his licence 

was a relatively straightforward matter that the respondent ought to have 

attended to much earlier.  This behaviour indicates a lack of respect for the law 

and failing to take appropriate care to ensure compliance. 

d) Prior relevant convictions: This is the respondent’s second conviction in 2 ½ 

years. The respondent reoffended, having been warned by the CAC of the 

consequences of doing so, and in a relatively short space of time. 

[19] Mr Kereopa did not meet his legal obligation under s 397 of the Education Act to self-

report his conviction to the Council. Mr Kereopa told us that he did not intentionally fail to 

report his conviction, rather he reported it to his principal. 

[20] As we said in CAC v Fuli-Makaua, a teacher is in less jeopardy of cancellation if he or 

she has insight into the genesis of the offending and is taking, or has taken, meaningful 

steps to reduce the risk of it happening again. The Tribunal expects a teacher to provide 

concrete evidence of the steps taken to reduce the risk of relapse. 

[21] Mr Kereopa has completed the TTMT program.  This is a 10-week program with weekly 

group sessions.  Mr Kereopa stated that this program helped him develop practical steps 

to reduce the risk of reoffending, and the risks associated with this drinking.  These 

 
12 CAC v McMillan NZTDT 2016/52, at [16] to [26], citing Z v Dental Complaints Assessment 
Committee [2009] 1 NZLR 1 (SC) and Ziderman v General Dental Council [1976] 1 WLR 330. 
13 See, too, CAC v White NZTDT 2017/29, at [19] and CAC v Sefton NZTDT 2017/35 at [19]. 



17 

 

included limiting his social life to outings with trusted people, planning his time in 

advance, making daily proactive and positive contributions to his community, and 

ensuring that he has alternative transport any time he drinks alcohol.  Mr Kereopa has 

also moved cities to be closer to whanau support. 

[22] Mr Kereopa also indicated that his current stress levels were significantly lower than 

prior to this offending.  He noted that despite working two jobs, his workload was less 

than previously, and his resilience was higher.  Mr Kereopa described his new job as a 

supportive environment. 

[23] The Tribunal acknowledges the steps Mr Kereopa has taken to assist his rehabilitation.  

We particularly note that these steps were taken immediately and voluntarily, rather than 

at the direction of the Court. 

[24] That said, the Tribunal does have concerns that Mr Kereopa has not developed full 

insight into his offending, and the effects of his alcohol consumption.  Of particular 

concern, is whether Mr Kereopa has developed sufficient skills to manage stress in an 

appropriate manner in the future.   

[25] On balance, the Tribunal is prepared to impose penalties designed at promoting Mr 

Kereopa’s rehabilitation and developing his practice, rather than cancelling or 

suspending his registration.  This is a lenient outcome designed to assist a young 

teacher to improve and develop with assistance. 

[26] The Tribunal considers that this is a lenient outcome, and Mr Kereopa should be very 

clear that any future offending will likely be met by significantly more serious penalties. 

Costs 

 
[27] Under s 404(2) of the Education Act, the Tribunal is not empowered to order a teacher 

to contribute to the CAC’s costs and those of the Tribunal following a hearing “that arises 

out of a report under section 397 of the conviction of a teacher”. As such, we do not 

order costs. 

Orders 

 
[28] The Tribunal’s formal orders under the Education Act are as follows: 

 
a) Pursuant to s 404(1)(b), the respondent is censured. 
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b) Pursuant to s 404(1)(c), the following conditions are imposed on the respondent’s 

practising certificate for a period of 2 years. The respondent must: 

(i) Receive mentoring and supervision within the school he is employed. 

c) The matters referred to in (a) and (b) will be annotated on the register for two 

years in accordance with s 404(1)(e). 

 

      

_____________________________ 

Hannah Cheeseman 

Deputy Chair 

 

 

NOTICE - Right of Appeal under Section 409 of the Education Act 1989 

  

1. This decision may be appealed by the teacher who is the subject of a decision by the 
Disciplinary Tribunal or by the Complaints Assessment Committee.  

2. An appeal must be made within 28 days after receipt of written notice of the decision, or 
any longer period that the court allows. 

3. Section 356(3) to (6) applies to every appeal under this section as if it were an appeal 
under section 356(1). 

 

 


	[1] The Complaints Assessment Committee ("CAC") has charged the respondent with engaging in serious misconduct and/or conduct otherwise entitling the Disciplinary Tribunal to exercise its powers.
	[2] The CAC alleges that:
	(a) the respondent, on 17 January 2019 was convicted in the District Court at Palmerston North for driving a motor vehicle, on 8 December 2018:
	(i) during a period that he had been forbidden to drive – section 52(1)(c) Land Transport Act 1998; and
	(ii) with excess breath alcohol, being 1213 micrograms of alcohol per litre of breath – section 56(1) Land Transport Act 1998

	(together the “2018 Convictions”)
	(b) The teacher did not report the 2018 Convictions to the Teaching Council.
	(c) The teacher has a previous conviction for driving with excess breath alcohol on 4 July 2016. This conviction was considered by the Council in April 2017 when the teacher applied for a practising certificate.

	[3] The CAC alleges that this conduct warrants action by the Disciplinary Tribunal of the Teaching Council.
	Procedural History
	[4] An agreed summary of facts and submissions were filed by the parties.
	[5] On 19 October 2020 the hearing commenced on the papers.  During that hearing the Tribunal determined that it needed to hear from Mr Kereopa directly before the appropriate penalty could be determined.
	[6] That hearing took place, via audio visual conference on 23 November 2020.
	[7] The ASoF is set out in full below:
	1. Mr Tamanui Kapene Kereopa was first registered and provisionally certified on 5 April 2017. His practising certificate expired on 5 April 2020.

	Conviction
	3. On 8 December 2018, Mr Kereopa was arrested and charged with driving with excess breath alcohol and being an unlicensed driver.
	4. The Police summary of facts states:
	5. On 17 January 2019 Mr Kereopa was convicted and sentenced at the Palmerston North District Court, following guilty pleas. Mr Kereopa was fined $300 for being an unlicensed driver and failing to comply with a prohibition on driving. Mr Kereopa was f...
	6. The 2019 conviction for driving with excess breath alcohol was Mr Kereopa's second conviction of that sort. Mr Kereopa's previous conviction for driving with excess breath alcohol arose out of offending on 14 July 2016. Mr Kereopa's breath alcohol ...
	8. The Ministry of Justice notified the Teaching Council of the 2019 convictions on 17 January 2019.

	Information obtained by CAC
	10. On 12 August 2019 Mr Kereopa wrote to the Teaching Council. His letter included the following statement:
	11. On 15 August 2019, a Teaching Council Investigator emailed Mr Kereopa requesting evidence of Mr Kereopa's completion of the Te Mana o Te Tangata programme.
	13. Mr Kereopa also provided a letter of support, dated 11 March 2020, from Nicola Garbe (pou awhina / adult peer support) of Mana o Te Tangata Trust. Ms Garbe wrote:
	14. The CAC met on 2 April 2020 to consider the notification of Mr Kereopa's convictions. Mr Kereopa did not attend this meeting. The CAC decided to refer Mr Kereopa’s convictions to the Tribunal under s401(3) of the Education Act 1989.

	The relevant law regarding the referral of convictions
	[8] This case involves the referral to the Tribunal of the fact the respondent has been convicted of a criminal offence.0F  The test that therefore applies is whether the behaviour that resulted in the conviction reflect adversely on the fitness of th...
	[9] The District Court made it clear in CAC v S that we are not required to find the respondent guilty of serious misconduct before we can exercise the disciplinary powers available to us under the Education Act.2F  That being said, regardless of whet...
	An overview of the principles that apply when a drink-drive conviction is referred to the Tribunal
	[10] The Tribunal heard five cases involving the referral of convictions for driving with excess breath or blood alcohol (EBAs) in April 2018, during which “a thorough review of the Tribunal’s decisions on these types of Assessment Committee’ referral...
	(a) Teachers are role models for learners and have considerable influence in and beyond the learning environment. Under the current Code of Professional Responsibility, teachers are obliged to “maintain public trust and confidence in the teaching prof...
	(b) There is a spectrum of disciplinary responses by the CAC and the Tribunal to EBA convictions. At one end, the CAC can deal with an EBA conviction by way of agreement under s 401(2) of the Education Act. In cases that fall into this category, a pra...
	(c) The starting point with respect to EBA offending is that even one conviction “places a teacher’s registration in jeopardy”. A series of convictions “will certainly do so”. Notwithstanding the fact that it is a traffic offence, it is, as the Tribun...
	(d) The Tribunal set out the factors that “tend to aggravate the conduct or otherwise suggest that a higher penalty is required”. We said that, “We agree that it is timely to set out the aggravating and mitigating factors derived from previous decisio...

	Offence-related factors
	(e) Factors that increase the seriousness of the offending include:
	(i) The level of alcohol involved: All things being equal, a lower reading of alcohol is less serious than a very high reading.
	(ii) The nature of the driving: The teacher’s conduct will be viewed more seriously if his or her driving was unsafe to the extent it attracted attention.
	(iii) Passengers: The teacher’s conduct will be more disquieting when he or she had passengers in the vehicle, thus put others at risk.
	(iv) Timing: Where the circumstances of the conviction disclosed that the practitioner was intoxicated in the early hours of a school night, questions will be raised as to the teacher’s judgement and ability to perform his or her role appropriately.
	(v) Associated offending: it will be particularly aggravating where the drink–driving was accompanied by other offences. For example, where the teacher also drove whilst disqualified, this will indicate poor judgement and a disregard for the law. Othe...
	(vi) Where students are put at risk: The conduct will be much more serious if it has put, or risks putting, the safety of students at risk.


	Personal aggravating factors
	(f) Previous convictions are relevant, as:
	(i) Previous convictions for driving with excess breath or blood alcohol suggest that “there may be a risk of future offending, a harmful relationship with alcohol and/or poor self-regulation”. When assessing the weight of prior convictions, “it will ...
	(ii) Drug-related convictions may indicate that the practitioner has an issue regarding the use of harmful substances.
	(iii) A practitioner’s prior traffic history may elevate the seriousness of the conduct. It may indicate a lack of care and responsibility and demonstrate that the teacher has “a flagrant disregard for the law”.
	(iv) Convictions for other types of offences (unrelated to drugs or driving) “may provide a backdrop that is strongly suggestive of a flagrant disregard for the law”.

	(g) A harmful relationship with alcohol: While care must be taken to impose a penalty in respect of the conviction, rather than punish a practitioner for “evidence of alcoholism”, the extent of a teacher’s harmful relationship with alcohol is relevant...
	(h) Failure to report conviction: Section 397 of the Education Act obliges teachers to report qualifying convictions to the Education Council. Failure to do so is, in and of itself, “misconduct that may give rise to disciplinary proceedings”. At the b...

	Mitigating factors
	(i) There may be any number of mitigating factors in cases involving drink–driving convictions. However, the most significant mitigating factor will be a teacher’s “potential for, and established commitment to, rehabilitation”. This requires assessmen...
	(i) Accountability, remorse and insight into behaviour: The practitioner’s degree of insight into the cause of behaviour will be important in assessing his or her rehabilitative potential. Knowing what motivated the conduct is a way to gauge the risk ...
	(ii) Evidence of rehabilitative steps: There should be independent evidence the concrete steps the practitioner has already taken to rehabilitate him or herself. A claim that the practitioner will attend a course in the future should ordinarily be vie...


	When cancellation is the commensurate outcome
	(j) A theme emerged from our review of previous cases involving convictions for driving with EBA, which is that cancellation is required in two overlapping situations. These are when:
	(i) The offending is deemed sufficiently serious that no outcome short of deregistration sufficiently reflects the adverse effect on the teacher’s fitness to teach, or its tendency to lower the reputation of the profession; and/or
	(ii) Inadequate rehabilitative steps had been taken by the teacher to address his or her issues with alcohol.


	Should we make an adverse finding regarding the respondent’s fitness to teach?
	[11] We are satisfied that we are required to make an adverse finding.  This was no opposed by the respondent.
	[12]  As we have said, we are not required to conclude that the respondent’s 2018 convictions constitute serious misconduct before we can make an adverse finding. However, we accept that the facts behind the conviction means that it reaches that thres...
	Submissions
	The CAC Submissions on penalty

	[13] Taking into account the general principles outlined above, the CAC made the following submissions:
	(a) The level of alcohol involved was very high at 1213 micrograms of alcohol per litre of breath out. The CAC submits that is a significant aggravating factor.
	(b) The nature of the respondent’s driving is also an aggravating feature of this offending. The CAC submits that the respondents driving was erratic and he was swerving all over the road. The respondent’s vehicle stopped in the middle of the Lane and...
	(c) The offending occurred at approximately 12:01am on 8 December 2018, which was a Saturday. The CAC acknowledge that the timing of the offending is not an aggravating feature of this offending is the traffic on the roads with likely less than other ...
	(d) There was an additional charge of driving without a licence which the CAC submits is aggravating associated offending.
	(e) The CAC notes that the respondent was previously convicted of driving with excess breath alcohol on 14 July 2016, approximately 2 ½ years before the current offending.
	(f) The CAC submits that the respondent’s prior drink driving conviction is evidence of a harmful relationship with alcohol.
	(g) The CAC accepts that beyond the inherent risk to members of the community posed by drink driving, there is no specific allegation that this offending put the safety of students at risk.
	(h) Pursuant to section 397(1) of the act, the respondent was required to report their convictions to the Teaching Council within seven days. The respondent was arrested on 8 December 2018 and sentenced on 17 January 2019.
	(i) The respondent did not notify the council of his convictions, rather the Teaching Council was alerted by the Ministry of Justice. The respondent has advised he was unaware of the mandatory reporting requirement.
	(j) The respondent’s 2016 conviction was before the Teaching Council when it issued his provisional certificate of registration. In the council's letter to the respondent dated 5 April 2017, issuing the provisional certificate, the council stated:
	it is the council's expectation that no further adverse information or convictions will appear on your New Zealand police vetting report when you apply for a practising certificate in future. Any further information will call into question whether y...
	(k) Accordingly, The CAC acknowledges that the respondent was not expressly reminded at the time of his obligation to advise the Teaching Council if he were convicted of any further offence. Therefore, the CAC acknowledges that this is not a case with...
	(l) The CAC acknowledged that in pleading guilty to the charges at a very early stage, the respondent accepted responsibility for his actions.
	(m) The respondent wrote to the Teaching Council on 12 August 2019 it. In his letter, the respondent expressed regret towards placing the community in danger and “the wrongs I had created for myself”.  the responded reported feeling shocked, as whelme...
	(n) The CAC submits that the respondent has demonstrated a moderate amount of remorse and insight into his behaviour. At the CI say submits that wall the respondent is clearly removable, he has not yet been able to clearly explain what caused him to d...
	(o) The respondent has completed a 10-week course operated by TMTT.  as set out in the great summer effects, the respondent received very positive feedback from that programme. At the time the CSC submissions were prepared and filed, via was minimal d...
	(p) The CAC submits that the tribunal must carefully scrutinise the evidence provided by the respondent if the Tribunal is to be satisfied that the respondent has taken sufficient steps to reduce the risk of similar conduct occurring in the future.
	(q) The CAC does acknowledge that the respondent is genuinely remorseful for his offending. However, the CAC has some concerns about the respondent insight into the triggers for his offending and the level of rehabilitation undertaking undertaken, tog...
	(r) The CAC submits that the following is the appropriate penalty:
	(i) Censure.
	(ii) annotation of the register for a period of two years.
	(iii) the imposition of a condition for a period of two years from the date of issue of any subsequent practising certificate at that the respondent advised any prospective employer of the tribunal's decision and provide a copy of that decision to any...

	The Respondent’s submissions on Penalty

	[14] The respondent made the following submissions on penalty:
	(a) The respondent’s conduct arises out of a lack of life experience rather than evidence of him being alcohol dependent.
	(b) The convictions have caused the respondent to re-evaluate his social life, his drinking habits and to engage fully with the Freedom Fighters programme. This has allowed insight and experience to avoid repeating the same mistakes and the future.
	(c) That his case is in contrast to Ms Fuli-Makaua’s as the latter did not develop insight into her drinking or put in place a cogent strategy for avoiding further convictions in the future.
	(d) This case is more in line with those where the respondent has demonstrated insight into their behaviour and the tribunal is able to impose a rehabilitative penalty rather than cancellation of registration.
	(e) In Z v Dental Complaints Committee7F  the Court confirmed that:
	it is well established that professional disciplinary proceedings are civil and not criminal in nature. That is because the purpose of statutory disciplinary proceedings will various occupations is not to punish the practitioner for misbehaviour, al...
	(f) The respondent submits that the Tribunal's obligation is to identify a penalty which is fair, reasonable and proportionate.
	(g) In CAC v Teacher A8F  the Tribunal outlined the penalty principles from paragraphs 43 to 59. In particular, the respondent submits that the principle about rehabilitation is pertinent to this case.  In particular, the Tribunal noted Collins J’s ob...
	"A reason why rehabilitation may be an important consideration is that health practitioners and society as a whole make considerable investments in the training and development of health practitioners. Where appropriate, the Tribunal should endeavou...
	(h) The Tribunal acknowledged that a similar rationale applied to teachers.
	(i) The respondent submits that the themes around penalty covered in CAC v Fuli-Makaua largely come down to a respondent's rehabilitative potential through the degree of insight that they have shown and steps that they have taken to prevent a repeat p...
	(j) The respondent accepts that the Tribunal has a responsibility to provide a safe learning environment for students, and to maintain professional standards and public confidence in the profession but notes that where a teacher demonstrates rehabilit...
	(k) The respondent accepts that the following aggravating features are present in this case:
	(i) There were two EBA convictions about 2½ years apart, both involving the consumption of a large amount of alcohol.
	(ii) For both convictions, the respondent was substantially over the legal limit.
	(iii) For the second conviction, he drove while prohibited and his driving was erratic.

	(l) The respondent submits that following mitigating factors are present:
	(i) The respondent sought help from Te Mana o te Tangata immediately after the events that gave rise to the second conviction and actively engaged with it. He did not need to be directed there by the court.
	(ii) The respondent told his principal of the events that gave rise to the second conviction soon after their occurrence.
	(iii) He has come to understand that at the time of his second conviction, he was using alcohol to escape life's problems. By shifting from Palmerston North to Hamilton his social life has changed. He has chosen to curb his drinking.
	(iv) The second conviction arose out of being let down by friends and not having a plan B for getting home safely without driving.
	(v) He understands that he has let people down, put people in harm’s way and has chosen to use this experience to raise awareness of drink driving in the community house where he works.

	(m) That at the time of the offending that the respondent's relationship with alcohol was harmful as he drank to the point of intoxication and he was poorly self-regulating. However, the evidence points to him being a heavy social drinker at that time...
	(n) Taking into account Mr Kereopa’s rehabilitative steps and insight, it would be disproportionately harsh to cancel his practicing certificate as the CAC indicates.

	[15] The respondent submits the following penalty is appropriate:
	(a) A censure,
	(b) Annotation of the register for 2 years coupled with a requirement to show the decision to current/ future employers for a similar period could meet the objectives of the Tribunal.

	Penalty
	[16] The primary motivation regarding the establishment of penalty in professional disciplinary proceedings is to ensure that three overlapping purposes are met. These are to protect the public through the provision of a safe learning environment for ...
	[17] It is not the purpose of a professional disciplinary proceeding to punish the teacher a second time for the same behaviour where he or she has been convicted of a criminal offence. Rather, as we said in CAC v McMillan,11F  the Tribunal’s mandate ...
	[18] The following factors inform our assessment of penalty:
	[19] Mr Kereopa did not meet his legal obligation under s 397 of the Education Act to self-report his conviction to the Council. Mr Kereopa told us that he did not intentionally fail to report his conviction, rather he reported it to his principal.
	[20] As we said in CAC v Fuli-Makaua, a teacher is in less jeopardy of cancellation if he or she has insight into the genesis of the offending and is taking, or has taken, meaningful steps to reduce the risk of it happening again. The Tribunal expects...
	[21] Mr Kereopa has completed the TTMT program.  This is a 10-week program with weekly group sessions.  Mr Kereopa stated that this program helped him develop practical steps to reduce the risk of reoffending, and the risks associated with this drinki...
	[22] Mr Kereopa also indicated that his current stress levels were significantly lower than prior to this offending.  He noted that despite working two jobs, his workload was less than previously, and his resilience was higher.  Mr Kereopa described h...
	[23] The Tribunal acknowledges the steps Mr Kereopa has taken to assist his rehabilitation.  We particularly note that these steps were taken immediately and voluntarily, rather than at the direction of the Court.
	[24] That said, the Tribunal does have concerns that Mr Kereopa has not developed full insight into his offending, and the effects of his alcohol consumption.  Of particular concern, is whether Mr Kereopa has developed sufficient skills to manage stre...
	[25] On balance, the Tribunal is prepared to impose penalties designed at promoting Mr Kereopa’s rehabilitation and developing his practice, rather than cancelling or suspending his registration.  This is a lenient outcome designed to assist a young t...
	[26] The Tribunal considers that this is a lenient outcome, and Mr Kereopa should be very clear that any future offending will likely be met by significantly more serious penalties.
	Costs
	[27] Under s 404(2) of the Education Act, the Tribunal is not empowered to order a teacher to contribute to the CAC’s costs and those of the Tribunal following a hearing “that arises out of a report under section 397 of the conviction of a teacher”. A...
	Orders
	[28] The Tribunal’s formal orders under the Education Act are as follows:
	(i) Receive mentoring and supervision within the school he is employed.


