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Hei timatanga kōrero – Introduction  

1. The Complaints Assessment Committee ("CAC") has charged the respondent with 

engaging in serious misconduct and/or conduct otherwise entitling the Tribunal to exercise 

its powers. 

2. The particulars of the charge are that: 

(a) At Ngā Kākano o te Mānuka, a Puna Whakatupu, managed by Te Wānanga o 

Aotearoa: 

(i) On 31 May 2018, retrospectively made changes in Infocare, to her time 

records, relating to 19 separate days, between 6 April 2018 and 31 May 

2018 to inaccurately reflect contact hours; and/or 

(ii) Submitted the inaccurate hours to the Ministry of Education for payment, 

for the period 1 February 2018 to 31 May 2018; and/or 

(b) At Te Puna Whakatupu o Te Rau Ōriwa, a Puna Whakatupu, managed by Te 

Wānanga o Aotearoa: 

(i) Between 2 July 2018 and 31 January 2019, amended staff time sheets and 

rosters to inaccurately reflect contact hours; and/or 

(ii) Submitted the inaccurate hours to the Ministry of Education for payment. 

3. The CAC alleges the respondent's conduct either separately or cumulatively amounts to 

serious misconduct pursuant to section 378 of the Education Act 1989 ("the Act") and Rule 

9(1)(g) and/or (k) of the Teaching Council Rules 2016 or alternatively amounts to conduct 

which otherwise entitles the Disciplinary Tribunal to exercise its powers pursuant to 

section 404 of the Act. 

Ko te hātepe ture o tono nei – Procedural History  

4. A Prehearing Conference was held on 21 August 2018 where timetabling orders were 

agreed. 
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5. The CAC submissions on threshold and penalty along with the Agreed Statement of Facts 

("ASOF") was filed on 19 September 2019 and the respondent's submissions were filed 

on 9 October 2019. 

6. The respondent has applied for name suppression and filed an accompanying 

memorandum and affidavit in support of that application. 

7. The CAC opposes the application for name suppression and filed a memorandum in 

opposition on 2 September 2019. 

Kōrero Taunaki - Evidence 

Agreed Statement of Facts  

8. The ASOF is set out in full below: 

 Introduction 

1. The respondent, Patricia Charlotte Mariana Howarth has been a 

registered teacher since February 2010. 

2. The respondent was employed by Te Wānanga o Aotearoa ("TWOA") to 

manage puna in Auckland and Tokoroa: 

(a) The respondent was a Centre Manager at Ngā Kākano o te 

Mānuka in Māngere ("Auckland") from September 2013 until 

June 2018; 

(b) On 2 July 2018, the respondent was appointed as the Centre 

Manager at Te Puna Whakatupu o Te Rau Ōriwa ("Tokoroa"). 

3. Both puna are licence providers of early childhood services for the 

Ministry of Education ("MOE"). 

Background 

4. The MOE has strict and robust funding requirements for licenced 

providers.  The requirements are outlined in the Early Childhood Funding 

Handbook ("Handbook") issued under section 311(5) of the Education 

Act 1989.  The funding paid to licenced services is subject to the terms 

and conditions in the Handbook. 
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5. Chapter 3 of the Handbook requires teacher led services to keep staff 

records to manage their staff hour account.  This record must be signed 

(in full) at the end of the week by each staff member as a true and correct 

record of the actual hours worked for that week. 

6. The staff records are then entered into a management system 

("Infocare") and are used by the MOE to calculate funding rates 

applicable for the funding period. 

Circumstances 

Ngā Kākano o te Mānuka 

7. Ngā Kākano o te Mānuka was required to submit a funding return for the 

period from 1 February 2018 to 31 May 2018. 

8. On 31 May 2018, the day before the funding return was due, the 

respondent made retrospective changes to staff records in Infocare.  The 

changes amended the respondent's contact hours on 13 separate days 

(between 6 April 2018 and 31 May 2018). 

9. The respondent amended the records knowing this would allow the puna 

to maintain a  higher funding rate.  The amendments were subsequently 

submitted to the MOE as true and accurate records. 

10. On 8 February 2019, the MOE conducted an audit of the funding return 

submitted for the period from 1 February 2018 to 31 May 2018. 

11. The audit confirmed there were discrepancies in the staff timesheets and 

data entered into Infocare.  An examination of the staff records in the 

computer, when compared to other manual records kept by the puna, 

showed non-contact time was not being accurately recorded in the 

computer.  The respondent was found to have made changes to the staff 

records. 

12. The MOE advised TWOA of their concerns regarding the accuracy of 

staff records.  The TWOA funding was adjusted to reflect the lower 

funding rate that TWOA would have received prior to the amendments to 

the staff records.  This resulted in TWOA receiving $18,948.00 less 

funding. 
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Te Puna Whakatupu o Te Rau Ōriwa 

13. On 2 July 2018, the respondent commenced employment as the Centre 

Manager at Te Puna Whakatupu o Te Rau Ōriwa. 

14. While investigating an unrelated matter at the puna, it was necessary to 

review the staff records.  The roster showed high contact hours for the 

respondent which appeared inconsistent with her role as Centre 

Manager.  Due to this and the earlier discrepancies at Ngā Kākano o te 

Mānuka, the timesheets and Infocare entries were checked for accuracy. 

15. These enquiries showed a continuous pattern where the respondent 

recorded incorrect contact hours: 

(a) Between 13 August 2018 to 31 August 2018, there were 15 days 

recorded where the respondent had a minimum of seven hours 

contact; and 

(b) Between 3 September 2018 to 31 January 2019, the majority of 

days where the respondent in attendance at Te Puna Whakatupu 

o Te Rau Ōriwa (Tokoroa) were entered as being contact for a 

minimum of seven hours per day. 

16. These contact hours are unachievable for a Centre Manager who is 

required to perform various other tasks. 

Investigation and Referral 

17. TWOA dismissed the respondent and submitted a mandatory report to 

the Teaching Council on 19 March 2019 alleging serious misconduct for 

falsifying staff records. 

18. The Complaints Assessment Committee ("CAC") investigated the 

allegations. 

Teacher's Response 

19. The respondent accepted full responsibility for her actions that led to her 

dismissal.  She stated: 
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    “ I did not see personal monetary gains.  Self-pecuniary 

interests were not a consideration.  Rather, it was a misguided 

loyalty on my part to not let the puna community "go without".  

Nevertheless, I did what I did.  It was wrong of me.  I am deeply 

ashamed of my behaviours that I let things get so out of hand 

without seeking tautoko either inside or outside TWOA." 

20. The respondent also explained that there were other matters impacting 

on her during this time, including: 

 Dealing with three challenging staff members; 

 Feeling mokemoke (lonely) after her whānau relocated to another 

town; 

 Her sister's deteriorating health in late 2017; and 

 Relationship problems with her partner. 

Applicable Code 

21. High standards of conduct are expected of teachers, as set out in the 

Code of Professional Responsibility ("the Code").  Under the Code, 

teachers will (among other responsibilities): 

(a) Maintain public trust and confidence in the teaching profession by: 

(i) Demonstrating a high standard of professional behaviour and 

integrity; and 

(ii) Contributing to a professional culture that supports and upholds 

the Code. 

Ngā Kōrero a te Kōmiti – CAC Submissions  

9. The CAC submits that the respondent's conduct amounts to serious misconduct.  

10. The CAC refers the Tribunal to similar fact cases involving falsifying documents.   

11. The first case is that of CAC v Teacher,1 involved an early childhood teacher overstating 

child and staff attendance records which resulted in an overpayment of funding by the 

 
1  CAC v Teacher NZTDT 2013/20, 20 May 2013. 
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MOE.  The Tribunal found the teacher's conduct amounted to serious misconduct and 

imposed a penalty of censure, annotation and conditions on the teacher's practising 

certificate. 

12. The case of CAC v Teacher,2 was a case which involved the referral of fraud related 

convictions.  The teacher had been convicted on three charges of using a document under 

section 229 of the Crimes Act for overstating the number of students attending the school 

in annual returns to the MOE.  This conduct occurred on three separate occasions and 

the Tribunal found the teacher's conduct to amount to serious misconduct and imposed a 

penalty of censure with conditions. 

13. In a more recent decision of CAC v Sharma,3 a teacher falsified the sleep check register 

by recording checks she did not complete.  The teacher also left the student/staff ratio 

imbalanced, failed to follow the sleep check procedure, provided false information in her 

written application and resumé and provided false references when applying for 

employment.  The Tribunal found serious misconduct and noted that fraudulent behaviour 

of this type is the “antithesis of the honesty standard expected of teachers.”4 

14. In the case of CAC v Brindle,5 an Owner/Manager of an early childhood centre provided 

false and misleading information to parents about fees and subsidies received from the 

Ministry.  This resulted in parents paying additional childcare costs and the early childhood 

centre receiving additional funding.  The misrepresentations resulted in the early childhood 

centre being prosecuted by the Commerce Commission.  The Tribunal said that this was 

a clear-cut example of the worst kind of misconduct by a practitioner and had little 

hesitation reaching a finding of serious misconduct.  The teacher in that case was 

censured, annotation and registration cancelled. 

15. The CAC submits that the following key principles emerge from the decisions involving 

falsifying documents: 

 
2  CAC v Teacher NZTDT 2012/1, 19 December 2011. 
3  CAC v Sharma NZTDT 2018/51, 25 March 2019. 
4  Above n 3 at [11]. 
5  CAC v Brindle NZTDT 2018/12, 31 October 2018. 
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(a) Education authorities are entitled to expect absolute probity from those in the 

profession who are required to provide information which relates to funding, the 

entire system is based on that assumption;6 

(b) There is an expectation for honesty and integrity that the profession and the public 

have on practitioners.  Practitioners have an obligation to both teach and model 

positive behaviour for their students;7 and 

(c) The Tribunal has stated that the allocation of funding is based on a high trust 

model.8 

16. In terms of the test under section 378 of the Act the CAC submits that the respondent’s 

conduct reflects adversely on her fitness to be a teacher and brings the profession into 

disrepute for the following reasons: 

(a) The Tribunal has previously held that falsifying documents in an education setting 

lets the public and the profession down in a serious way9;  

(b) The respondent undermined the trust placed in her by the Ministry, her employer 

and the whānau associated with the puna; and  

(c) The respondent also acknowledged that her actions were wrong. 

17. Further, the CAC submits that the respondent's conduct meets the criteria for reporting 

serious misconduct and that it contravenes, in particular, Rules 9(1)(g) and (o)10.  It is 

submitted that falsifying records on multiple occasions is a clear breach of the honesty 

and integrity that is expected of teachers and undermines the standard of professional 

behaviour and integrity that public demands of the teaching profession. 

 

 

 
6  Above n 3 at [13]. 
7  Above n 3 at [11]. 
8  CAC v Thornton NZTDT 2015/63, 27 March 2016 at [20] and CAC v Brindle NZTDT 2018/12, 31 October 2018 at 

[30]. 
9  See Above n 2 and 7 
10  The CAC submissions refer to Rule 9(1)(o) however the Notice of Charge refers to Rule 9(1)(k).  We conclude that 

the reference to Rule 9 (1)(o) is a typo as the period of offending falls after the amendments to the Rules on 19 May 
2018.   
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Penalty  

18. In terms of penalty, the CAC submit that an appropriate penalty is censure, annotation 

and the following conditions placed on the respondent's Practising Certificate: 

(a) Not to hold any position of managerial responsibility for a specified period of time; 

(b) Undertake a course approved by the Teaching Council in administration, 

accounting, legal and ethical requirements; and/or 

(c) To advise current/future potential employers of this decision. 

19. In terms of aggravating factors, the CAC submits that there has been a serious breach of 

trust and that the offending was not a one-off but happened in two separate puna. 

20. By way of mitigation, the CAC acknowledges that the respondent has co-operated 

throughout the disciplinary process and was also under some personal pressure at the 

time of the offending.  The CAC also accepts that the respondent did not personally gain 

from her actions and acknowledges that these are factors the Tribunal can take into 

account. 

Ngā kōrero a te Kaiurupare – Respondents’ submissions  

21. The respondent accepts that her conduct amounted to serious misconduct or conduct 

otherwise entitling the Disciplinary Tribunal to exercise its powers under section 404 of the 

Act.  The respondent also is in agreement with the penalty proposed by the CAC. 

22. The respondent further agrees with the CAC that this case is most comparable to the 

conduct in CAC v Teacher11 NZTDT 2013/20 and CAC v Teacher12 NZTDT 2012/1. 

23. By way of mitigation, Counsel for the respondent submits that at the time of the offending 

the respondent was under significant stress, however she has now sought the help of a 

counsellor to address issues of grief, stress, and relationship pressures. 

 
11  Above n 1.  
12  Above n 2. 
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24. The respondent highlights the passage from the ASOF where she states that she did not 

"see personal monetary gains and that self-pecuniary interests were not a consideration.  

Rather, it was a misguided loyalty on my part to not let the puna community go without." 

25. It is submitted that the respondent has shown particular insight into the offending and has 

taken steps to address the reasons for it by engaging a counsellor.  She accepts that 

further professional development on administration, accounting, legal and ethical 

requirements would be of assistance. 

26. It was submitted that the respondent has taken responsibility for her actions, has remained 

co-operative throughout the disciplinary process and has kept her employees abreast of 

what is happening. 

27. The respondent has recently started a new position and has been upfront with her new 

employer about what is happening.  Evidence has been filed with the Tribunal confirming 

this. 

28. It is submitted that the respondent is deeply ashamed of her actions and with professional 

assistance, is addressing the underlying reasons for her offending. 

Te Ture - The Law 

29. The CAC alleges the respondent's conduct amounts to serious misconduct under section 

378 of the Act and Rules 9(1)(g) and/or (k) of the Teaching Council Rules 2016 or 

alternatively amounts to conduct otherwise entitling the Disciplinary Tribunal to exercise 

its powers pursuant to section 404 of the Act. 

25. The respondent accepts responsibility for her actions and acknowledges that her conduct 

amounts to serious misconduct. 

30. Section 378 of the Act defines serious misconduct: 

 serious misconduct means conduct by a teacher –  

(a)  that – 

(i)  adversely affects, or is likely to adversely affect, the wellbeing or 

learning of 1 or more students; or 

(ii)  reflects adversely on the teacher’s fitness to be a teacher; or 

(iii)  may bring the teaching profession into disrepute; and  
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(b)  that is of a character or severity that meets the Teaching Council’s criteria 

for reporting serious misconduct. 

31. The test under section 378 is conjunctive13 meaning that as well as meeting one or more 

of the three adverse consequences, a teacher's conduct must also be of a character or 

severity that meets the Teaching Council's criteria for reporting serious misconduct. 

32. Rule 9 sets out the criteria for reporting serious misconduct and lists behaviour that 

amounts to serious misconduct: 

(a) Rule 9(1)(g) – acting dishonesty in relation to the teacher's professional role, or 

committing theft or fraud; and 

(b) Rule 9(1)(k) – any act or omission that brings, or is likely to bring, the teaching 

profession into disrepute. 

33. In CAC v Jenkinson14 we agreed with submissions from the CAC that a professional 

practitioner is expected to be honest and candid when faced with conduct allegations.  The 

Tribunal went on to say that “there is not a material distinction between the duty of candour 

that teacher owes his or her professional body vis-á-vis that in respect to an employer.  

Moreover, we accept that this expectation of cooperation and honesty applies 

notwithstanding that the practitioner considers the allegation to be spurious.”  

34. We also note the similar fact cases referred to by the parties being CAC v Teacher,15 

CAC v Teacher,16 CAC v Sharma,17 CAC v Brindle,18 CAC v Thornton,19 CAC v Lyndon,20 

CAC v Leach21 and CAC v Wilson.22 

 

 

 
13  Teacher Y v Education Council of Aotearoa New Zealand [2018] NZDC 3141, 27 February 2018 at [64]. 
14  CAC v Jenkinson NZTDT 2018/14  
15  Above n 1. 
16  Above n 2. 
17  Above n 3. 
18  Above n 5. 
19  CAC v Thornton NZTDT 2015/63, 27 March 2016. 
20  CAC v Lyndon NZTDT 2016/61, 26 April 2017. 
21  CAC v Leach NZTDT 2016/66. 
22  CAC v Wilson NZTDT 2019/14. 



12 
 
 

 
 

Kōrerorero – Discussion  

35. The Tribunal acknowledges the personal circumstances the respondent was dealing with 

at the time of the offending.  We also note that there was no personal gain from her 

conduct and in her own words it was a "misguided sense of loyalty". 

36. That said, at the heart of a teacher’s professional responsibility is an absolute non-

negotiable requirement for honesty at all times.  While it may well have been the 

respondent's intention and wish to ensure that the tamariki and whānau associated with 

each of the puna did not miss out, that is no justification for dishonesty and deception. 

37. The most important thing that the respondent could and should have done for the puna 

whānau, is to exercise integrity at all times when given managerial responsibilities as well 

as responsibility for the care of tamariki/mokopuna. 

38. The respondent's conduct resulted in her employer either having to repay funding that it 

received and/or having to re-budget as a result of not receiving the funding it thought it 

was entitled to due to the respondent's misrepresentation in the records.  Not only did this 

have a financial impact on her employer it would also have impacted on the reputation of 

TWOA.  The respondent will need to do some work to rebuild the trust, respect and 

credibility of TWOA. 

39. The cases of CAC v Teacher23 and CAC v Teacher24 are factually very similar to the 

current case and the Tribunal had no hesitation in finding the conduct in those cases 

amounted to serious misconduct and similarly this Tribunal is of the same view. 

Kupu Whakatau – Decision  

40. Having determined that the respondent's conduct amounts to serious misconduct, we now 

turn to consider what is an appropriate penalty in the circumstances. 

404 Powers of Disciplinary Tribunal 
 
(1)  Following a hearing of a charge of serious misconduct, or a hearing 

 into any matter referred to it by the Complaints Assessment 

Committee, the Disciplinary Tribunal may do 1 or more of the 

 
23  Above n 1. 
24  Above n 2. 
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following: 

 

(a)  any of the things that the Complaints Assessment Committee 

could have done under section 401(2): 

(b)  censure the teacher: 

(c)  impose conditions on the teacher’s practising certificate or 

authority for a specified period: 

(d) suspend the teacher’s practising certificate or authority for a 

specified period, or until specified conditions are met: 

(e) annotate the register or the list of authorised persons in a 

specified manner: 

(f) impose a fine on the teacher not exceeding $3,000: 

(g) order that the teacher’s registration or authority or practising 

certificate be cancelled: 

(h) require any party to the hearing to pay costs to any other 

party: 

(i) require any party to pay a sum to the Education Council in 

respect of the costs of conducting the hearing: 

(j) direct the Education Council to impose conditions on any 

subsequent practising certificate issued to the teacher. 

(2) Despite subsection (1), following a hearing that arises out of a report 

under section 397 of the conviction of a teacher, the Disciplinary 

Tribunal may not do any of the things specified in subsection (1)(f), 

(h), or (i). 

(3) A fine imposed on a teacher under subsection (1)(f), and a sum 

ordered to be paid to the Teaching Council under subsection (1)(i), 

are recoverable as debts due to the Teaching Council. 

41. In the case of CAC v McMillan,25 we identified the key considerations for the Tribunal when 

determining an appropriate penalty. 

42. The Tribunal must turn its mind to whether the propose penalty is fair, reasonable, and 

proportionate in the relevant factual circumstances and is consistent with similar cases.26 

43. Both the CAC and the respondent agree with regards to penalty. 

 
25  CAC v McMillan NZTDT 2016/52 at [23]. 
26  Roberts v Professional Conduct Committee of the Nursing Council of New Zealand [2012] NZHC 3354. 

http://www.legislation.govt.nz/act/public/1989/0080/latest/link.aspx?search=sw_096be8ed8159e31b_404_25_se&p=1&id=DLM6526346#DLM6526346
http://www.legislation.govt.nz/act/public/1989/0080/latest/link.aspx?search=sw_096be8ed81826902_404_25_se&p=1&id=DLM6526338#DLM6526338
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Our decision on penalty  

44. The Tribunal orders as follows: 

(a) Censure under s 404(1)(b) of the Act;  

(b) Pursuant to s 404(1)(c) of the Act, the following conditions are to be placed on the 

respondent's Practising Certificate: 

(i) The respondent is not to hold a managerial position or a position involving 

the management of finances or funding returns for a period of four years; 

(ii) The respondent is to attend a professional development course on 

administrative accounting, legal and ethical management specific for the 

early childhood space within 12 months of this decision; and 

(iii) The respondent is to provide her current and future employer with a copy 

of the full decision for a period of five years from the date of this decision 

with proof of disclosure to the Teaching Council. 

(c) Annotation of the register of all the above for a period of five years under 

s 404(1)(e) of the Act. 

He Rāhui tuku panui – Non-publication  

45. The respondent has sought name suppression upon the following grounds: 

(a) Publication would cause undue stress and hardship to the respondent and her 

whānau; 

(b) Publication may disable the respondent's current mental health; and 

(c) Name suppression would spare the respondent unnecessary humiliation. 

46. The CAC opposes the application on the following grounds: 

(a) There is no independent evidence demonstrating how the respondent's mental 

health may be impacted; 
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(b) There is no supporting evidence that her mother's health would deteriorate if her 

name were published; 

(c) The stress, shame and loss of mana for the respondent and her whānau are typical 

consequences of a prosecution; and 

(d) The respondent has failed to discharge the onus of displacing the presumption of 

open publication. 

47. In her affidavit filed in support of her application for non-publication, the respondent set 

out some of the personal matters going on for her and her whānau at the time of the 

offending.  This included her daughter relocating from the respondent's home and having 

previously experienced domestic violence.  The respondent herself was having issues 

with her partner.  The respondent's sister's health was deteriorating, and she has since 

passed away in May 2019 and the respondent's mother is now requiring full time support 

and care. 

48. The respondent is receiving counselling to assist with her mental health concerns.  She is 

concerned that publication of her name would re-trigger the mamae that she was 

experiencing at the time. 

49. Counsel for the respondent submits that name suppression would spare the respondent 

unnecessary humiliation, and she could continue working on her mental health recovery 

and relationship with her partner without the added stress of public humiliation and 

scrutiny. 

50. The recent passing of her sister and the deteriorating health of her mother are already 

weighing on the respondent and publication would further add to that including causing 

undue stress to the respondent's mother. 

51. It was submitted that while the respondent does not seek to hide from her wrongdoing, 

that any additional publicity may result in undue hardship on the respondent and her 

whānau. 

52. The CAC submit that there is no medical evidence or detail setting out exactly what the 

respondent's mental health condition is, the likely duration of the condition and/or the likely 
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impacts of publication.  There is also no independent evidence as to the potential impacts 

on the respondent's whānau. 

53. The CAC refers the Tribunal to the cases of CAC v Lyndon,27 CAC v Teacher28 and 

CAC v Jenkinson29 to assist the Tribunal on the issue of non-publication: 

54. Section 405(3) of the Act provides that hearings of this Tribunal are in public.  This is 

consistent with the principle of open justice.  The provision is subject to subsections 4 and 

5 which allow for the whole or part of the hearing to be in private and for deliberations to 

be in private.  Subsection 6 further provides: 

405 Evidence at Disciplinary Tribunal hearings 
… 

(6) If the Disciplinary Tribunal is of the opinion that it is proper to do so, having 

regard to the interest of any person (including (without limitation) the 

privacy of the complainant (if any)) and to the public interest, it may make 

any 1 or more of the following orders: 

… 

(c) an order prohibiting the publication of the name, or any particulars 
of the affairs, of the person charged or any other person. 

 

55. Therefore, in deciding whether to make an order prohibiting publication, the Tribunal must 

consider the interests of various affected parties, as well as the public interest.  If we think 

it is proper to do so, we may make such and order. 

56. The parties have both referred the Tribunal to a decision in NZTDT 2016/27 where we set 

out the two-step process for determining an application for name suppression: 

“Here we have applied the two-step approach to name suppression where 

described in Finch, which mirrors that used in other disciplinary context.  The first 

step, which is a threshold question, requires deliberative judgment on the part of 

the Tribunal whether having regard to the various interests identified in the section, 

it is “proper” to make a Suppression Order.  If it is, then at the second stage the 

Tribunal may exercise its discretion and make the order sought.” 

 
27  Above n 20 
28  CAC v Teacher NZTDT 2016/27, 18 July 2016. 
29  Above n 14 
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57. In M v Police, Fisher J discusses the importance of open justice:30 

“In general, the healthy winds of publicity should blow through the workings of the 

Court.  The public should know what is going on in their public institutions.  It is 

important that justice should be seen to be done.  That approach will be reinforced 

if the absence of publicity might cause suspicion to fall on other members of the 

community, if publicity might lead to the discovery of additional evidence or 

offences, or if the absence of publicity might present a defendant with an 

opportunity to reoffend.” 

58. The presumption in favour of open justice is again articulated by the Court of Appeal in R 

v Liddell: 31 

“… the starting point must always be the importance in a democracy of freedom of 

speech, open judicial proceedings, and the right of the media to report the latter 

fairly and accurately as “surrogates of the public”… the basis value of freedom to 

receive and impart information has been re-emphasised by s 14 of the 

New Zealand Bill of Rights Act 1990.” 

59. The principle of open justice therefore exists regardless of any need to protect the public. 

60. In this jurisdiction, the threshold of whether it is “proper” is the same as under the Lawyers 

and Conveyancers Act 2006.  The New Zealand Lawyers and Conveyancers Disciplinary 

Tribunal (“NZLCDT”) has suggested that “proper” is arguably between exceptional and 

desirable, but in any event the threshold is somewhat lower than that imposed in the 

Courts.32 

61. In CAC v Mackay33, we confirmed that: 

“… “proper” does sit somewhere between exceptional as in the case of the Courts 

and desirable as is required by the HPDT.” 

62. We agree with the submissions from the CAC that there is no independent evidence, 

specifically medical evidence, advanced by the respondent to persuade us that the 

 
30  M v Police (1991) 8 CRNZ 14 at [15]. 
31  R v Liddell [1995] 1 NZLR 538 at [546]. 
32  Canterbury Westlands Standards Committee No. 2 v Eichelbaum [2014] NZLCDT 23.  See also CAC v Finch 

NZTDT 2016/1, 27 September 2016 and CAC v Teacher S NZTDT 2016/69, 14 June 2017. 
33  CAC v Mackay NZTDT 2018/69 at [76]. 



18 
 
 

 
 

principle of open justice is displaced and that it is proper in the circumstances to award a 

non-publication of the respondent's name.  We acknowledge that publication of the 

respondent's name will result in some embarrassment to her and likely her whānau.  

However, there is no evidence that this would be any greater than what would ordinarily 

be expected as a result of a disciplinary process.  

63. While we have incredible sympathy for the respondent's whānau, as they are innocent 

bystanders in this process, that in and of itself is not sufficient to displace the principle of 

open justice. 

Utu Whakaea – Costs  

64. We are minded to award a 40% contribution to costs.   

65. The CAC is to file and serve a copy of its cost schedule by 22 January 2021.  Under 

section 404(1)(h) the respondent is ordered to pay 40% of the costs shown in the CAC 

schedule unless the respondent files and serves submissions as to costs within 10 days 

of the date the CAC has sent the cost schedule.  If these submissions are received the 

Tribunal delegates to the Deputy Chair the task of fixing the amount of the CAC's costs. 

66. The respondent is also ordered to pay 40% of the Tribunal's costs.  This matter was dealt 

with on the papers and the schedule submitted by the Tribunal shows $1,145.00 of total 

costs.  The respondent is to pay $458.00 pursuant to section 404(1)(i).  Any objection 

should be filed by 22 January 2021 and referred to the Deputy Chair. 

 

 

      

_____________________________ 

Rachel Mullins 

Deputy Chair 
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1.      This decision may be appealed by teacher who is the subject of a decision by the 

Disciplinary Tribunal or by the Complaints Assessment Committee.  

2.      An appeal must be made within 28 days after receipt of written notice of the decision, or any 

longer period that the court allows. 

3.      Section 356(3) to (6) applies to every appeal under this section as if it were an appeal under 

section 356(1). 

RM151220 HOWARTH TDT DECISION 


	1. The Complaints Assessment Committee ("CAC") has charged the respondent with engaging in serious misconduct and/or conduct otherwise entitling the Tribunal to exercise its powers.
	2. The particulars of the charge are that:
	(a) At Ngā Kākano o te Mānuka, a Puna Whakatupu, managed by Te Wānanga o Aotearoa:
	(i) On 31 May 2018, retrospectively made changes in Infocare, to her time records, relating to 19 separate days, between 6 April 2018 and 31 May 2018 to inaccurately reflect contact hours; and/or
	(ii) Submitted the inaccurate hours to the Ministry of Education for payment, for the period 1 February 2018 to 31 May 2018; and/or

	(b) At Te Puna Whakatupu o Te Rau Ōriwa, a Puna Whakatupu, managed by Te Wānanga o Aotearoa:
	(i) Between 2 July 2018 and 31 January 2019, amended staff time sheets and rosters to inaccurately reflect contact hours; and/or
	(ii) Submitted the inaccurate hours to the Ministry of Education for payment.


	3. The CAC alleges the respondent's conduct either separately or cumulatively amounts to serious misconduct pursuant to section 378 of the Education Act 1989 ("the Act") and Rule 9(1)(g) and/or (k) of the Teaching Council Rules 2016 or alternatively a...
	4. A Prehearing Conference was held on 21 August 2018 where timetabling orders were agreed.
	5. The CAC submissions on threshold and penalty along with the Agreed Statement of Facts ("ASOF") was filed on 19 September 2019 and the respondent's submissions were filed on 9 October 2019.
	6. The respondent has applied for name suppression and filed an accompanying memorandum and affidavit in support of that application.
	7. The CAC opposes the application for name suppression and filed a memorandum in opposition on 2 September 2019.
	8. The ASOF is set out in full below:
	Introduction
	1. The respondent, Patricia Charlotte Mariana Howarth has been a registered teacher since February 2010.
	2. The respondent was employed by Te Wānanga o Aotearoa ("TWOA") to manage puna in Auckland and Tokoroa:
	(a) The respondent was a Centre Manager at Ngā Kākano o te Mānuka in Māngere ("Auckland") from September 2013 until June 2018;
	(b) On 2 July 2018, the respondent was appointed as the Centre Manager at Te Puna Whakatupu o Te Rau Ōriwa ("Tokoroa").

	3. Both puna are licence providers of early childhood services for the Ministry of Education ("MOE").
	Background
	4. The MOE has strict and robust funding requirements for licenced providers.  The requirements are outlined in the Early Childhood Funding Handbook ("Handbook") issued under section 311(5) of the Education Act 1989.  The funding paid to licenced serv...
	5. Chapter 3 of the Handbook requires teacher led services to keep staff records to manage their staff hour account.  This record must be signed (in full) at the end of the week by each staff member as a true and correct record of the actual hours wor...
	6. The staff records are then entered into a management system ("Infocare") and are used by the MOE to calculate funding rates applicable for the funding period.
	Circumstances
	Ngā Kākano o te Mānuka
	7. Ngā Kākano o te Mānuka was required to submit a funding return for the period from 1 February 2018 to 31 May 2018.
	8. On 31 May 2018, the day before the funding return was due, the respondent made retrospective changes to staff records in Infocare.  The changes amended the respondent's contact hours on 13 separate days (between 6 April 2018 and 31 May 2018).
	9. The respondent amended the records knowing this would allow the puna to maintain a  higher funding rate.  The amendments were subsequently submitted to the MOE as true and accurate records.
	10. On 8 February 2019, the MOE conducted an audit of the funding return submitted for the period from 1 February 2018 to 31 May 2018.
	11. The audit confirmed there were discrepancies in the staff timesheets and data entered into Infocare.  An examination of the staff records in the computer, when compared to other manual records kept by the puna, showed non-contact time was not bein...
	12. The MOE advised TWOA of their concerns regarding the accuracy of staff records.  The TWOA funding was adjusted to reflect the lower funding rate that TWOA would have received prior to the amendments to the staff records.  This resulted in TWOA rec...
	Te Puna Whakatupu o Te Rau Ōriwa
	13. On 2 July 2018, the respondent commenced employment as the Centre Manager at Te Puna Whakatupu o Te Rau Ōriwa.
	14. While investigating an unrelated matter at the puna, it was necessary to review the staff records.  The roster showed high contact hours for the respondent which appeared inconsistent with her role as Centre Manager.  Due to this and the earlier d...
	15. These enquiries showed a continuous pattern where the respondent recorded incorrect contact hours:
	(a) Between 13 August 2018 to 31 August 2018, there were 15 days recorded where the respondent had a minimum of seven hours contact; and
	(b) Between 3 September 2018 to 31 January 2019, the majority of days where the respondent in attendance at Te Puna Whakatupu o Te Rau Ōriwa (Tokoroa) were entered as being contact for a minimum of seven hours per day.
	16. These contact hours are unachievable for a Centre Manager who is required to perform various other tasks.
	Investigation and Referral
	17. TWOA dismissed the respondent and submitted a mandatory report to the Teaching Council on 19 March 2019 alleging serious misconduct for falsifying staff records.
	18. The Complaints Assessment Committee ("CAC") investigated the allegations.
	Teacher's Response
	19. The respondent accepted full responsibility for her actions that led to her dismissal.  She stated:
	“ I did not see personal monetary gains.  Self-pecuniary interests were not a consideration.  Rather, it was a misguided loyalty on my part to not let the puna community "go without".  Nevertheless, I did what I did.  It was wrong of me.  I am dee...
	20. The respondent also explained that there were other matters impacting on her during this time, including:
	 Dealing with three challenging staff members;
	 Feeling mokemoke (lonely) after her whānau relocated to another town;
	 Her sister's deteriorating health in late 2017; and
	 Relationship problems with her partner.
	Applicable Code
	21. High standards of conduct are expected of teachers, as set out in the Code of Professional Responsibility ("the Code").  Under the Code, teachers will (among other responsibilities):
	(a) Maintain public trust and confidence in the teaching profession by:
	(i) Demonstrating a high standard of professional behaviour and integrity; and
	(ii) Contributing to a professional culture that supports and upholds the Code.

	Ngā Kōrero a te Kōmiti – CAC Submissions
	9. The CAC submits that the respondent's conduct amounts to serious misconduct.
	10. The CAC refers the Tribunal to similar fact cases involving falsifying documents.
	11. The first case is that of CAC v Teacher,0F  involved an early childhood teacher overstating child and staff attendance records which resulted in an overpayment of funding by the MOE.  The Tribunal found the teacher's conduct amounted to serious mi...
	12. The case of CAC v Teacher,1F  was a case which involved the referral of fraud related convictions.  The teacher had been convicted on three charges of using a document under section 229 of the Crimes Act for overstating the number of students atte...
	13. In a more recent decision of CAC v Sharma,2F  a teacher falsified the sleep check register by recording checks she did not complete.  The teacher also left the student/staff ratio imbalanced, failed to follow the sleep check procedure, provided fa...
	14. In the case of CAC v Brindle,4F  an Owner/Manager of an early childhood centre provided false and misleading information to parents about fees and subsidies received from the Ministry.  This resulted in parents paying additional childcare costs an...
	15. The CAC submits that the following key principles emerge from the decisions involving falsifying documents:
	(a) Education authorities are entitled to expect absolute probity from those in the profession who are required to provide information which relates to funding, the entire system is based on that assumption;5F
	(b) There is an expectation for honesty and integrity that the profession and the public have on practitioners.  Practitioners have an obligation to both teach and model positive behaviour for their students;6F  and
	(c) The Tribunal has stated that the allocation of funding is based on a high trust model.7F

	16. In terms of the test under section 378 of the Act the CAC submits that the respondent’s conduct reflects adversely on her fitness to be a teacher and brings the profession into disrepute for the following reasons:
	(a) The Tribunal has previously held that falsifying documents in an education setting lets the public and the profession down in a serious way8F ;
	(b) The respondent undermined the trust placed in her by the Ministry, her employer and the whānau associated with the puna; and
	(c) The respondent also acknowledged that her actions were wrong.

	17. Further, the CAC submits that the respondent's conduct meets the criteria for reporting serious misconduct and that it contravenes, in particular, Rules 9(1)(g) and (o)9F .  It is submitted that falsifying records on multiple occasions is a clear ...
	18. In terms of penalty, the CAC submit that an appropriate penalty is censure, annotation and the following conditions placed on the respondent's Practising Certificate:
	(a) Not to hold any position of managerial responsibility for a specified period of time;
	(b) Undertake a course approved by the Teaching Council in administration, accounting, legal and ethical requirements; and/or
	(c) To advise current/future potential employers of this decision.

	19. In terms of aggravating factors, the CAC submits that there has been a serious breach of trust and that the offending was not a one-off but happened in two separate puna.
	20. By way of mitigation, the CAC acknowledges that the respondent has co-operated throughout the disciplinary process and was also under some personal pressure at the time of the offending.  The CAC also accepts that the respondent did not personally...
	21. The respondent accepts that her conduct amounted to serious misconduct or conduct otherwise entitling the Disciplinary Tribunal to exercise its powers under section 404 of the Act.  The respondent also is in agreement with the penalty proposed by ...
	22. The respondent further agrees with the CAC that this case is most comparable to the conduct in CAC v Teacher10F  NZTDT 2013/20 and CAC v Teacher11F  NZTDT 2012/1.
	23. By way of mitigation, Counsel for the respondent submits that at the time of the offending the respondent was under significant stress, however she has now sought the help of a counsellor to address issues of grief, stress, and relationship pressu...
	24. The respondent highlights the passage from the ASOF where she states that she did not "see personal monetary gains and that self-pecuniary interests were not a consideration.  Rather, it was a misguided loyalty on my part to not let the puna commu...
	25. It is submitted that the respondent has shown particular insight into the offending and has taken steps to address the reasons for it by engaging a counsellor.  She accepts that further professional development on administration, accounting, legal...
	26. It was submitted that the respondent has taken responsibility for her actions, has remained co-operative throughout the disciplinary process and has kept her employees abreast of what is happening.
	27. The respondent has recently started a new position and has been upfront with her new employer about what is happening.  Evidence has been filed with the Tribunal confirming this.
	28. It is submitted that the respondent is deeply ashamed of her actions and with professional assistance, is addressing the underlying reasons for her offending.
	29. The CAC alleges the respondent's conduct amounts to serious misconduct under section 378 of the Act and Rules 9(1)(g) and/or (k) of the Teaching Council Rules 2016 or alternatively amounts to conduct otherwise entitling the Disciplinary Tribunal t...
	30. Section 378 of the Act defines serious misconduct:
	31. The test under section 378 is conjunctive12F  meaning that as well as meeting one or more of the three adverse consequences, a teacher's conduct must also be of a character or severity that meets the Teaching Council's criteria for reporting serio...
	32. Rule 9 sets out the criteria for reporting serious misconduct and lists behaviour that amounts to serious misconduct:
	(a) Rule 9(1)(g) – acting dishonesty in relation to the teacher's professional role, or committing theft or fraud; and
	(b) Rule 9(1)(k) – any act or omission that brings, or is likely to bring, the teaching profession into disrepute.

	33. In CAC v Jenkinson13F  we agreed with submissions from the CAC that a professional practitioner is expected to be honest and candid when faced with conduct allegations.  The Tribunal went on to say that “there is not a material distinction between...
	34. We also note the similar fact cases referred to by the parties being CAC v Teacher,14F  CAC v Teacher,15F  CAC v Sharma,16F  CAC v Brindle,17F  CAC v Thornton,18F  CAC v Lyndon,19F  CAC v Leach20F  and CAC v Wilson.21F
	35. The Tribunal acknowledges the personal circumstances the respondent was dealing with at the time of the offending.  We also note that there was no personal gain from her conduct and in her own words it was a "misguided sense of loyalty".
	36. That said, at the heart of a teacher’s professional responsibility is an absolute non-negotiable requirement for honesty at all times.  While it may well have been the respondent's intention and wish to ensure that the tamariki and whānau associat...
	37. The most important thing that the respondent could and should have done for the puna whānau, is to exercise integrity at all times when given managerial responsibilities as well as responsibility for the care of tamariki/mokopuna.
	38. The respondent's conduct resulted in her employer either having to repay funding that it received and/or having to re-budget as a result of not receiving the funding it thought it was entitled to due to the respondent's misrepresentation in the re...
	39. The cases of CAC v Teacher22F  and CAC v Teacher23F  are factually very similar to the current case and the Tribunal had no hesitation in finding the conduct in those cases amounted to serious misconduct and similarly this Tribunal is of the same ...
	40. Having determined that the respondent's conduct amounts to serious misconduct, we now turn to consider what is an appropriate penalty in the circumstances.
	41. In the case of CAC v McMillan,24F  we identified the key considerations for the Tribunal when determining an appropriate penalty.
	42. The Tribunal must turn its mind to whether the propose penalty is fair, reasonable, and proportionate in the relevant factual circumstances and is consistent with similar cases.25F
	43. Both the CAC and the respondent agree with regards to penalty.
	Our decision on penalty
	44. The Tribunal orders as follows:
	(a) Censure under s 404(1)(b) of the Act;
	(b) Pursuant to s 404(1)(c) of the Act, the following conditions are to be placed on the respondent's Practising Certificate:
	(i) The respondent is not to hold a managerial position or a position involving the management of finances or funding returns for a period of four years;
	(ii) The respondent is to attend a professional development course on administrative accounting, legal and ethical management specific for the early childhood space within 12 months of this decision; and
	(iii) The respondent is to provide her current and future employer with a copy of the full decision for a period of five years from the date of this decision with proof of disclosure to the Teaching Council.

	(c) Annotation of the register of all the above for a period of five years under s 404(1)(e) of the Act.

	He Rāhui tuku panui – Non-publication
	45. The respondent has sought name suppression upon the following grounds:
	(a) Publication would cause undue stress and hardship to the respondent and her whānau;
	(b) Publication may disable the respondent's current mental health; and
	(c) Name suppression would spare the respondent unnecessary humiliation.

	46. The CAC opposes the application on the following grounds:
	(a) There is no independent evidence demonstrating how the respondent's mental health may be impacted;
	(b) There is no supporting evidence that her mother's health would deteriorate if her name were published;
	(c) The stress, shame and loss of mana for the respondent and her whānau are typical consequences of a prosecution; and
	(d) The respondent has failed to discharge the onus of displacing the presumption of open publication.

	47. In her affidavit filed in support of her application for non-publication, the respondent set out some of the personal matters going on for her and her whānau at the time of the offending.  This included her daughter relocating from the respondent'...
	48. The respondent is receiving counselling to assist with her mental health concerns.  She is concerned that publication of her name would re-trigger the mamae that she was experiencing at the time.
	49. Counsel for the respondent submits that name suppression would spare the respondent unnecessary humiliation, and she could continue working on her mental health recovery and relationship with her partner without the added stress of public humiliat...
	50. The recent passing of her sister and the deteriorating health of her mother are already weighing on the respondent and publication would further add to that including causing undue stress to the respondent's mother.
	51. It was submitted that while the respondent does not seek to hide from her wrongdoing, that any additional publicity may result in undue hardship on the respondent and her whānau.
	52. The CAC submit that there is no medical evidence or detail setting out exactly what the respondent's mental health condition is, the likely duration of the condition and/or the likely impacts of publication.  There is also no independent evidence ...
	53. The CAC refers the Tribunal to the cases of CAC v Lyndon,26F  CAC v Teacher27F  and CAC v Jenkinson28F  to assist the Tribunal on the issue of non-publication:
	54. Section 405(3) of the Act provides that hearings of this Tribunal are in public.  This is consistent with the principle of open justice.  The provision is subject to subsections 4 and 5 which allow for the whole or part of the hearing to be in pri...
	405 Evidence at Disciplinary Tribunal hearings
	…
	(6) If the Disciplinary Tribunal is of the opinion that it is proper to do so, having regard to the interest of any person (including (without limitation) the privacy of the complainant (if any)) and to the public interest, it may make any 1 or more o...
	55. Therefore, in deciding whether to make an order prohibiting publication, the Tribunal must consider the interests of various affected parties, as well as the public interest.  If we think it is proper to do so, we may make such and order.
	56. The parties have both referred the Tribunal to a decision in NZTDT 2016/27 where we set out the two-step process for determining an application for name suppression:
	“Here we have applied the two-step approach to name suppression where described in Finch, which mirrors that used in other disciplinary context.  The first step, which is a threshold question, requires deliberative judgment on the part of the Tribunal...
	57. In M v Police, Fisher J discusses the importance of open justice:29F
	“In general, the healthy winds of publicity should blow through the workings of the Court.  The public should know what is going on in their public institutions.  It is important that justice should be seen to be done.  That approach will be reinforce...
	58. The presumption in favour of open justice is again articulated by the Court of Appeal in R v Liddell: 30F
	“… the starting point must always be the importance in a democracy of freedom of speech, open judicial proceedings, and the right of the media to report the latter fairly and accurately as “surrogates of the public”… the basis value of freedom to rece...
	59. The principle of open justice therefore exists regardless of any need to protect the public.
	60. In this jurisdiction, the threshold of whether it is “proper” is the same as under the Lawyers and Conveyancers Act 2006.  The New Zealand Lawyers and Conveyancers Disciplinary Tribunal (“NZLCDT”) has suggested that “proper” is arguably between ex...
	61. In CAC v Mackay32F , we confirmed that:
	“… “proper” does sit somewhere between exceptional as in the case of the Courts and desirable as is required by the HPDT.”
	62. We agree with the submissions from the CAC that there is no independent evidence, specifically medical evidence, advanced by the respondent to persuade us that the principle of open justice is displaced and that it is proper in the circumstances t...
	63. While we have incredible sympathy for the respondent's whānau, as they are innocent bystanders in this process, that in and of itself is not sufficient to displace the principle of open justice.
	Utu Whakaea – Costs
	64. We are minded to award a 40% contribution to costs.
	65. The CAC is to file and serve a copy of its cost schedule by 22 January 2021.  Under section 404(1)(h) the respondent is ordered to pay 40% of the costs shown in the CAC schedule unless the respondent files and serves submissions as to costs within...
	66. The respondent is also ordered to pay 40% of the Tribunal's costs.  This matter was dealt with on the papers and the schedule submitted by the Tribunal shows $1,145.00 of total costs.  The respondent is to pay $458.00 pursuant to section 404(1)(i)...

