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BEFORE THE NEW ZEALAND TEACHERS DISCIPLINARY TRIBUNAL    

       NZTDT  2019-100 

 IN THE MATTER of the Education Act 1989 

 AND 

 IN THE MATTER  of a charge referred by the Complaints Assessment 

Committee to the New Zealand Teachers 

Disciplinary Tribunal 

 BETWEEN COMPLAINTS ASSESSMENT COMMITTEE 

  

 AND THOMAS JAMES DAVIES 
  Respondent   

____________________________________________________________________________ 

DECISION DATED 27 AUGUST 2020 
____________________________________________________________________________ 

HEARING: Held on 20 November 2019  

 

TRIBUNAL: Theo Baker (Chair) 

  Megan Cassidy and Neta Sadlier (members) 

 

REPRESENTATION: Mr McCaughan for the Complaints Assessment Committee (CAC) 

   The respondent represented himself 
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1. The Complaints Assessment Committee (CAC) referred to the Tribunal a charge of 

serious misconduct and/conduct otherwise entitling the Tribunal to exercise its powers.  

2. In a Notice of Charge dated 11September 2019, the CAC alleged that on 26 July 2018 

the respondent verbally threatened and physically assaulted a 15-year-old student.   

3. A panel of the Tribunal convened to consider the matter on the papers. We considered 

the following: 

a. An agreed summary of facts (ASF), signed by the respondent and counsel for 

the CAC; 

b. Video footage of the incident: 

c. Submissions from the CAC. 

4. The respondent did not file any submissions. 

Evidence 
5. The evidence was in the form of an Agreed Summary of Facts (ASF), signed by Mr 

McCaughan and the respondent. We were also provided with a copy of video footage 

of the incident which we viewed. 

6. The parties agreed that the respondent was granted a Limited Authority to Teach on 

27 April 2010. His then current authority was due to expire on 28 January 2020. He 

had worked at Whanganui City College as the Academic Director of its Military 

Services Academy since April 2010. The respondent is a retired Warrant Officer 

Class One from the New Zealand Army, having spent 27 years in the Army. 

7. At about 8.45am on 26 July 2018, Mr Davies was speaking with the Deputy Principal, 

Des Lynch, outside a classroom prior to class. As they were talking, Student C, a 15- 

year-old student, walked past wearing a non-regulation sweater. Mr Davies told 

Student C to take off his non-regulation sweater. Student C refused. Mr Davies again 

told Student C to take off the sweater, who again refused. Mr Davies then directed 

Student C to go inside a nearby classroom to see the Principal, Mr Peter Kaua. There 

were also a number of students in the classroom. 

8. Student C entered the classroom, followed by Mr Davies, and stood in front of Mr 

Kaua, who was sitting on a chair. Mr Davis told Mr Kaua that Student C would not 

remove his sweater. Mr Davies said to Student C words to the effect of "I'll give you 
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two options. Take the jacket off or I will drop you/knock your fucking block off". Student 

C replied "Drop me." 

9. The parties agree that the video footage shows Mr Davies approaching Student C from 

the side and positioned himself close to Student C's face, causing Student C to step 

backwards. Mr Davies then walked towards Student C, who pushed his hip and 

shoulder into Mr Davies. The pair then squared off against one another as Mr Kaua 

began to rise from his chair. 

10. Student C then pushed or punched out at Mr Davies' face, who lunged forward at 

Student C and pushed him in response. 

11. The pair began grappling and fighting each other. Mr Kaua and another student 

attempted to pull them apart. 

12. Student C fell backwards onto a computer desk before falling to the floor with Mr 

Davies on top of him. Mr Kaua and the student continued to try and break them apart. 

13. As Mr Davies was positioned over Student C while he was on the floor, he continued 

to fight with Student C. Mr Kaua continued his attempts to pull Mr Davies off Student 

C. 

14. Mr Davies was then physically assisted off the floor by Mr Kaua. As Mr Davies began 

to move away from Student C, he tripped over Student C's leg, and fell to the ground. 

He was again assisted up by Mr Kaua. 

15. Once Mr Davies was standing, he turned back to face Student C, who was sitting on 

the ground. Mr Kaua continued to hold Mr Davies back as he squared up to Student C. 

16. While being held back by Mr Kaua and another staff member, Mr Davies lunged 

towards Student C and kicked out towards him. Student C was assisted by a teacher 

to move away from Mr Davies, before leaving the room. 

17. Having viewed the video, we agree with the parties’ summary of events. We add that 

when Mr Davies first approached Student C, he positioned himself so close to Student 

C that he was almost touching him. He intruded on Student C’s personal space to such 

an extent that it was clearly a threatening action. He continued to advance on Student 

C in a provocative manner. 

18. The charge of verbally threatening and physically assaulting Student C is clearly 

established.  
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Serious misconduct 
19. Section 378 of the Act provides:  

serious misconduct means conduct by a teacher— 

(a)  that— 

(i) adversely affects, or is likely to adversely affect, the well-being or 

learning of 1 or more students; or 

(ii) reflects adversely on the teacher’s fitness to be a teacher; or 

(iii) may bring the teaching profession into disrepute; and 

(b)  that is of a character or severity that meets the Teaching Council’s 

criteria for reporting serious misconduct. 

20. The criteria for reporting serious misconduct are found in rule 9 of the Rules.   The 

CAC must establish at least one ground under section 378 and one under rule 9 for 

the test for serious misconduct to be met.  The CAC relies on rules 9(1)(a) and/or (b) 

and/or (k) of the Teaching Council Rules 2016: 

9 Criteria for reporting serious misconduct 

(1)  A teacher’s employer must immediately report to the Teaching Council in 
accordance with section 394 of the Act if the employer has reason to believe that 
the teacher has committed a serious breach of the Code of Professional 
Responsibility, including (but not limited to) 1 or more of the following: 

(a) using unjustified or unreasonable physical force on a child or young person 
or encouraging another person to do so: 

(b) emotional abuse that causes harm or is likely to cause harm to a child or 
young person: 

… 
(k) an act or omission that brings, or is likely to bring, the teaching profession 

into disrepute. 
 

21. For the CAC, Mr McCaughan submitted that the respondent’s conduct breached the 

commitments made under the former Code of Ethics for Certificated Teachers and its 

replacement, the Code of Professional Responsibility. In the former, teacher 

commitment to learners included to “promote the physical, emotional, social, 

intellectual and spiritual wellbeing of learners”. Under the new Code, teachers make a 

commitment to the learners to “work in the best interests of learners by promoting the 

wellbeing of learners and protecting them from harm”. 

http://www.legislation.govt.nz/regulation/public/2016/0122/latest/link.aspx?id=DLM6526332#DLM6526332
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22. It was submitted that all three definitions in paragraph (a) of section 378 were met and 

in particular, the well-being of the student was adversely affected. He relocated to 

Australia shortly after the event. 

23. The CAC submitted that the criteria under rules 9(1)(a), 9(1)(b) and 9(1)(k) were 

plainly satisfied:  

a. The respondent has used "unjustified or unreasonable physical force" on the 

student. 

b. The verbal threat of violence can be considered to be "emotional abuse" which 

would have been likely to have caused harm to the student, given the 

respondent's position of authority, and the fact that the Respondent made the 

threat in front of other teachers and students. 

c. The respondent's actions bring the teaching profession into disrepute. 

24. We agree that this was a clear case of serious misconduct. This type of thuggish 

behaviour has no place in the teaching profession. It was clearly likely to adversely 

affect the well-being and learning of Student C, and also that of the other students who 

were present. It reflects adversely on the respondent’s fitness to be a teacher and is 

likely to bring the teaching profession into disrepute. All three definitions in the first 

limb of the definition of serious misconduct are met. 

25. As for the second part of the definition, we agree that the conduct is of a character and 

severity to meet criteria in rule 9. The respondent assaulted student C. This was not 

justified or reasonable in any sense. We appreciate that threats of violence can be 

emotional abuse, but in this case, applying the definition of assault in section 2 of the 

Crimes Act 1961,1 we see the respondent’s threat as outlined in paragraph 8 above as 

part and parcel of his physical attack.  

26. On the question of bringing disrepute to the profession, this Tribunal has previously 

adopted the test in Collie v Nursing Council of New Zealand, 2 where the High Court 

 
1 Assault is defined in the Crimes Act 1961 as “...the act of intentionally applying or attempting to apply 
force to the person of another, directly or indirectly, or threatening by any act or gesture to apply such 
force to the person of another, if the person making the threat has, or causes the other to 
believe on reasonable grounds that he or she has, present ability to effect his or her purpose...” 
2 Collie v Nursing Council of New Zealand [2001] NZAR 74 (HC) at [28] 
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was considering the meaning of discredit to the nursing profession under the Nurses 

Act 1977:3 
[28] To discredit is to bring harm to the repute or reputation of the profession. 
The standard must be an objective standard with the question to be asked by 
the Council being whether reasonable members of the public, informed and 
with knowledge of all the factual circumstances, could reasonably conclude that 
the reputation and good-standing of the nursing profession was lowered by the 
behaviour of the nurse concerned. 

27. We have no hesitation in finding that reasonable members of the public, informed and 

with knowledge of the facts outline could reasonably conclude that the reputation and 

good-standing of the teaching profession is lowered by the respondent’s behaviour. 

Parents should be able to expect that a school will take all reasonable steps to keep 

their children safe from harm. Instead, the respondent was the perpetrator of harm. 

Penalty 
28. Section 404 of the Act provides: 

404 Powers of Disciplinary Tribunal 

(1)  Following a hearing of a charge of serious misconduct, or a hearing into any 

matter referred to it by the Complaints Assessment Committee, the Disciplinary 

Tribunal may do 1 or more of the following: 

(a)  any of the things that the Complaints Assessment Committee could have 

done under section 401(2): 

(b)  censure the teacher: 

(c)  impose conditions on the teacher’s practising certificate or authority for a 

specified period: 

(d) suspend the teacher’s practising certificate or authority for a specified 

period, or until specified conditions are met: 

(e) annotate the register or the list of authorised persons in a specified manner: 

(f) impose a fine on the teacher not exceeding $3,000: 

(g) order that the teacher’s registration or authority or practising certificate be 

cancelled: 

(h) require any party to the hearing to pay costs to any other party: 

 
3 Now repealed and superseded by the Health Practitioners Competence Assurance Act 2003 

http://www.legislation.govt.nz/act/public/1989/0080/latest/link.aspx?search=sw_096be8ed8159e31b_404_25_se&p=1&id=DLM6526346#DLM6526346
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(i) require any party to pay a sum to the Education Council in respect of the 

costs of conducting the hearing: 

(j) direct the Education Council to impose conditions on any subsequent 

practising certificate issued to the teacher. 

Other evidence 

29. The ASF included other evidence that is relevant to our decision on penalty. Mr Kaua 

reported that immediately before the physical altercation began, he told Mr Davies on 

a number of occasions not to touch Student C. 

30. As a result of the assault, Student C received slight swelling under his right eye. He 

refused first aid. Student C relocated to Australia shortly after the incident, before he 

could be interviewed. 

31. The Board of Trustees took the following action: 

a. Mr Davies was given a final written warning in relation to two acts - the verbal 

threat of physical violence; and the attempt to kick/stomp Student C while he was 

on the ground. 

b. His ongoing employment at the school would be conditional on the following: 

i. Retaining his Limited Authority to teach. 

ii. Undertaking professional development in relation to student behaviour 

management. 

iii. Limiting his teaching role solely to working in the Military Services 

Academy. 

iv. Undertaking a reintegration and restorative process to assist his return to 

work. 

 
32. In the course of a Police investigation, the respondent admitted that he "lost his cool 

and overstepped the mark". Police advised that the allegations would be dealt with 

by “Diversion”, an alternative action to prosecution. That decision was informed by 

the conditions put in place by the Board of Trustees regarding Mr Davies' return to 

work. Police also advised that Mr Davies had completed an unspecified amount of 

community work as part of his alternative action plan. 
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33. On 1 August 2018, Mr Davies signed an undertaking not to teach pending the 

conclusion of this investigation. 

34. On 15 November 2018, Mr Davies formally apologised to Student C's mother_ He was 

unable to apologise to Student C, who had relocated to Australia shortly after the 

incident. 

35. On the last day of the school year (in mid-December 2018), Mr Davies formally 

apologised to the staff of Whanganui City College. 

36. On 12 December 2018, Mr Davies provided the following email response to the CAC: 

At the beginning of the incident I did not want to  deal with the student because he was 
not part  of my Academy,  however he was not wearing the correct uniform and 
therefore he had to be reminded of the dress code and adhere to it like all other 
students. Once he refused several times to put the correct uniform on I specifically 
took him to the principal (Peter Kaua) so he could deal with him. I had no intentions of 
pursuing the matter any further BUT I did, upon reflection I think it was his total lack of 
respect and his refusal to do as he was told that made me turn around and keep going 
on at him about his non regulation school uniform. In hindsight, wooda, coulda, shooda 
could have walked away and would have walked away. 
… 

 
The only learning I have gained from this incident is who and where your true support 
comes from, do not reflect to[o] long on the incident as the stress is huge, be ready 
spend a couple of grand to  clear your name  after you get assaulted, stood down, face 
the  cops, get  told to see a psych annnnnd [sic] wait for it to jump through any other 
hoops that a good boy has to jump through just to get his job back. 

If you have any further questions or hoops you want me jump through·please do not 
hesitate to let me know. 

 
37. On 11 January 2019, Mr Davies resigned from Whanganui City College, with his last 

day being 27 January 2019. 

Submissions 

38. Mr McCaughan reminded us that whether it is necessary to cancel a teacher’s 

registration in order to discharge the Tribunal’s disciplinary obligations will often turn 

on the teacher’s rehabilitative prospects and the degree of insight he or she has 

demonstrated into the causes of the behaviour.4 

39. The CAC submitted that the appropriate response to the respondent's misconduct was 

cancellation of his limited authority to teach. In addition to the misconduct itself, the 

 
4 CAC v Adams NZTDT 2018/11, 13 September 2018 at para [25 
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CAC was concerned at the respondent's attitude to the incident, particularly his 

apparent lack of insight as recorded in his 12 December 2018 email to the CAC (i.e. 

his belief that he was being required to "jump through any other hoops that a good boy 

has to jump through just to get his job back". 

40. Mr McCaughan submitted that an outcome of cancellation is consistent with the 

following cases: 

a. In CAC v Deans, 5 the Tribunal censured the teacher and cancelled his 

registration after he was convicted in the District Court of assaulting a 12 year old 

student in class, by pushing him in the shoulder/chest area and causing him to 

stumble backwards. The Tribunal considered that the offending amounted to 

serious misconduct and that there was little potential for rehabilitation given that 

the teacher continued to deny responsibility. 

b. In CAC v X,6 the teacher assaulted a Year 9 student by cuffing him on the back of 

the head a number of times. The Tribunal considered that the offending 

amounted to serious misconduct but declined to cancel the teacher’s registration. 

The Tribunal considered that the case involved "extraordinary circumstances" 

given that the offending was out of character for the teacher, he had immediately 

reported the incident and was genuinely remorseful, and there was no ongoing 

risk of similar behaviour. The teacher was censured and his practising certificate 

was made the subject of a number of conditions. 

c. In CAC v Allen,7 the teacher pleaded guilty and received a discharge without 

conviction in the District Court for a single charge of common assault, relating to 

his back-handing a student in the face. The teacher claimed that he had 

assaulted the student because the student had sworn at the teacher's wife. The 

Tribunal considered that the offending amounted to serious misconduct, but 

declined to cancel the teacher’s registration given that the offending was out of 

character for the teacher, he was genuinely remorseful and there was no ongoing 

risk of similar behaviour. 

 
5 CAC v Deans NZTDT 2015/66, 1 June 2016 
6 CAC v X NZTDT 2013/26 
7 CAC v Allen NZTFT 2015/15, 26 May 2015 
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41. The respondent has indicated that he is no longer working as a teacher and does not 

oppose cancellation of his Limited Authority to Teach. 

Discussion 

42. The Tribunal said in CAC v White NZTDT2017-29,8 whether cancellation is required 

"almost inevitably" turns on the teacher's rehabilitative prospects.  In the context of 

drink driving convictions we have said that cancellation is appropriate where:  

(a) the conduct is sufficiently serious that no outcome short of deregistration 

sufficiently reflects the adverse effect on the teacher's fitness to teach, or 

its tendency to lower the reputation of the profession; and 
 

(b) the teacher has insufficient insight into the cause of the behaviour and 

lacks meaningful rehabilitative prospects, so that there is an apparent 

ongoing risk that leaves no option but to deregister. 

43. The nature of the respondent’s attack on Student C reflects so badly on the 

respondent’s fitness to be a teacher that cancellation is the starting point. Although the 

respondent has formally apologised for his conduct, we have seen no expression of 

remorse. The respondent has displayed no insight into his actions. In fact, since his 

apology to Student C’s mother on 15 November 2018, the respondent provided the 

response to the CAC as outlined above. This has an arrogant, contemptuous tone, 

consistent with his overbearing and aggressive behaviour. He has not acknowledged 

that his conduct was illegal, unprofessional and unacceptable.  

44. Based on the information before us, this case is in the same category as CAC v 

Deans.9 The respondent has indicated that he does not oppose cancellation of his 

limited authority to teach.  In all the circumstances, cancellation is the appropriate 

penalty. We therefore order the following penalty: 

a. censure under section 404(1)(b);and  

b. cancellation of his authority to teach under section 404(1)(g). 

 
8 CAC v White NZTDT2017-29, 28 November 2017, at [27], referring to CAC v Campbell NZTDT 2016-
35, 3 October 2016 
9 Note 7 above 
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Costs 
45. Taking into account the respondent’s co-operation with the Tribunal proceeding and 

his admission of the charge, the CAC seeks costs of 40%. A schedule was filed in the 

amount of $4,614.94, of which 40% is $1,845.98. The respondent has not objected. 

We therefore order the respondent to pay $1,845.98 under section 404(1)(h).  

46. The Tribunal Secretary has not filed a schedule, but on a hearing on the papers such 

as this, usually seeks $458, being 40% of a nominal amount of $1,145. Subject to 

paragraph 51, the Tribunal orders the respondent to contribute $458 of the CAC costs 

under section 404(1)(i) of the Act.  

47. If there is any objection to the payment of $458 under section 404(1)(i), it must be filed 

no later than 14 September 2020. The Tribunal delegates to the Chairperson authority 

to determine the quantum of those costs. 

Non-publication 
48. There is no application for name suppression.  

49. The name of the Student C does not appear in any of the material before us, but we 

order non-publication of his name.   

 

 

 

 

 

_____________________________ 

Theo Baker 

Chair 


